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Easter Term, 1836. 



Com, Pleas. 

Clarke v. Stocken. --'^^^ 

AprU2Srd, 

J> ALEXANDER obtained a rule nisi to show cause why a judge's order ^J"*J^|j,"®* 

to revoke a submission to arbitration should not be set aside. The under 3 & 4 

submission to arbitration had been by rule of Court; and after the arbitrator , s/'j^ o^' 

had heard the evidence, the defendant's attorney finding that the arbitrator's a RubmiMion to 

opinion, upon a point of law. Was against his client, applied to a judge without J^ revoked** 

giving notice to the other side ; and by great importunity induced him to upon an 

,.,,.., V er.tMir/^ appli- 

revoke the submission (a). cauoa. 

R, V, Richards shewed cause. It may be assumed that if the learned judge 
had not been satisfied with the grounds which were urged in support of the 
application, he would not have revoked the submission. The Statute 3 & 4 
W. 4, c. 42, s. 39, affords sufficient authority to enable a judge to act upon 
an eX'parte statement ; and if it were not so,' the other side might keep out of 
the way until the award was made, and then the provisions of the statute 
would be altogether nugatory. A defendant is held to bail in an action of tro- 
ver, or he is arrested a second time for the same debt, by judge's orders, which 



(a) 3 &4 W.4, c. 42, sec. 39; "And 
whereas it is expedient to render references 
to arbitration more effectual ; be it Airther 
enacted, that the power and authority of 
any arbitrator or umpire appointed by or 
in pursuance of any rule of court, or judgfe's 
order, or order of nisi prius, in any action 
now brought, or which shall be hereafter 
brought, or by or in pursuance of any sub- 
mission to reference containing an agree- 
ment that such submission shall be made a 
rule of any of his majesty's courts of record, 
shall not be revocable by any party to such 

VOL. II. 



reference without the leave of the court by 
which such rule or order shall be made, or 
which shall be mentioned in such submis- 
sion, or by leave of a judge ; and the arbi- 
trator or umpire shall and may, and is 
hereby required to proceed with the re- 
ference, notwithstanding any such revoca- 
tion, and to make such award, although 
the person making such revocation shall 
not afterwards attend the reference; and 
that the court or any judge thereof may 
from time to time enlarge the term for any 
such arbitrator making his award. *' 



2 TERM REPORTS in the COMMON PLEAS. 

Com. Pkat. are granted on ex-parte applications. [TindaJ, C. J. — ^That is not always the 
Clarke case; sometimes a summons is issued, and both parties are heard]. No 
<'• fraud is imputed ; the judge having exercised his discretion, the revocation is 

complete, and the authority of the arbitrator cannot be restored. 

Alexander, contrd, was stopped by the Court. 

TiNDAL, C. J. — ^The only question before us is, whether this order should be 
set aside, and I am of opinion that the rule should be made absolute. By 
the thirty-ninth section of the statute, a submission can now only be revoked 
by the leave of the Court, or by leave of a judge ; and the section ought to 
be construed secundiim subject am materiem. If an apphcation were made 
to the Court, a rule nisi only would be granted, and the other side would 
be heard before it was made absolute. So, also, if the application is made 
to a judge at chambers, both parties ought to appear before any order is 
made. Here it was made on an ex-parte application, and it is the same as if 
the submission had never been revoked, and the arbitrator has still authority 
to make his award. 

Park, J. — ^We have been asked to act in opposition to one of the first 
principles of justice, which requires that both parties shall be heard, or at 
least, be summoned that they may be heard, before any decision is pro- 
nounced. It is not because the Act of Parliament authorizes a judge to 
revoke the submission, that it can therefore be done without hearing both 
parties. The practice as to arresting defendants is not appUcable to this 
case. It is then sometimes necessary to proceed without notice, to prevent 
debtors from making their escape* 

Vauohan, J. — I am of the same opinion. The thirty-ninth section of the 
statute is highly beneficial, because it was formerly the practice for parties 
to revoke the authority of the arbitrator, if they discovered an unfavourable 
expression of his opinion during the proceedings. It was desirable to take 
away this power of revocation from the parties, and to place it in the hands 
of the Court or of a judge ; but I am of opinion that the order ought not 
in any case to be made on an ex-parte application. 

BosANQUET, J. — I am of opinion that the authority given by the statute 
should not be exercised without notice being given to the other party. It is 
admitted that the former grievances required a remedy, but all the evils 
would be restored if a revocation could be obtained upon an ex-parte state- 
ment. 

It is said that there would be danger in giving notice, but that is not so, 
for if the arbitrator acted corruptly his award would be set aside. 

Rule absolute. 



EASTER TERM, 1836. 3 



Com. PUat. 

Melin V. Taylor. "^^^^ 

AprU 20th. 

jyiLDE, Seijt.. applied for a rule msi for a new trial in this cause, upon Where inwl- 
two grounds: — First, that the verdict was against evidence; and aencewnre- 
secondly, for misdirection. The action was for criminal conversation with ^*T*^.^^^ 
the plaintiff's wife; it was tried before Lord Denman, C. J., at the last York {hi^Jd^ in 
assizes, when a verdict was found for the defendant. mSTtSwiff' 

The defendant called witnesses to show that during the period that the obaenrations 
adnltercms intercourse was suspected, he was Uving upon terms of affection ^^J? n^S* 
and harmony with his own wife, and the plaintiff's counsel offered no objec- atnonnt to a 
tion to the reception of this evidence. The learned judge, in giving his charge 
to the jury, said he was of opinion that the evidence so offered was not 
receivable; but that as it had been admitted without objection, he was of 
opinion that it raised a great obstacle to the plaintiff's case, as he thought it 
was entitled to considerable weight in favor of the defendant. 

In support of the latter part of the rule it was contended, that this topic, 
doquently urged to the jury, amounted to a misdirection; and that evidence 
which was so irrelevant as not to be receivable at all if objected to, waa 
not entitled to any consideration whatever. 

TiNDAL, C. J. — The plaintiff is not entitled to have a new trial on the 
ground of misdirection. The effect of this evidence was stated by the 
learned judge as it occurred to him at the time, and the observations do not 
amount to a misdirection in point of law. 

Pake, J. — ^This evidence having been admitted, I do not see how the 
learned judge could have omitted to remark upon it. The observations do 
not amount to a misdirection, and some judges may be more eloquent than 
others, but I never heard that stated as being a ground for granting a new 
trial. 

Vauohan, J., agreed. 

BosANQUBT, J. — ^It is not usual to grant a new trial for misdirection upon 
the ground that the observations of the judge were more or less strong, (a) 

Rule refused, 
(a) See also Smpton v. Cia^tan, 1 Hodges, 464. 
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Com, Pleat. 



Maylrd. LeWIS V. BrIGGS. 

£Ilrft?Si^ 'J^^^^OURD, Seijt. applied for a rule to show cause why the defendant, 

ao attorney to who was an attorney, should not shew the plamtiff several letters which the 

written tobim plaintiff had written to him; and also deliver up an order for a piece of plate 

by fail dient, which he had received from the plaintiff. The facts of the case were these : — the 

able tbt latter* defendant had been the plaintiff's attorney; and in order to induce the attorney 

to orosecute an ^ expedite certain professional business, the plaintiff had given him the order 

Mgence; and * upon a silversmith, which would enable him to obtain a piece of plate of the 

left^^^brirT* value of 50/. at the plaintiff's expense. The letters were required to enable 

trover to recover the plaintiff to prosecute an action for negligence which he had commenced 

p?ece^of pUue, against the defendant. [Tindal, C. J. — Can you cite any authority in support 

which he had of this application ?] There is no similar case in the books ; but this differs 

sent to the au" ^^om ordinary cases, because the defendant was acting as the plaintiff's attor- 

torney, and ngy when the letters were written. 

which was in '' 

4iUpoaiies8ioD. 

Tindal, C. J. — ^The production of the letters by the defendant is a matter 
of good feehng, upon which he must exercise his own discretion. As to the 
order for the piece of plate, the plaintiff may bring an action of trover, if he 
attaches any value to it. 

Park, J., and Vaughan, J., concurred. 

BosANQUBT, J. — The defendant does not hold these letters as a trustee. 

Rule refused. 



April 2Bth. HoLLis V. Fkeer and others. 

m^tdhet "R EPLEVIN for takmg the goods of the plaintiff, one Hannah HoUis, at 
good*, which Silver Hill, in the county of Stafford, The defendants, by their plea, prayed 

tra^nedT^Mid judgment of the original writ, " because they say that the plaintiff, before and at 
afterwards the time of the suing forth of the original writ in this behalf, was and still is 

defendamt re- married to one John Osborne, then and yet her husband, who is still living, and 
moved the pro- this the said defendants were ready to verify; wherefore, because the said 
the Sheriff*^ /. Osbome is not named in the said original writ, the said defendants pray 
to°*"nd^{r*'^ judgment of the original writ, and that the same may be quashed." The defen- 
original writ dants then avowed the taking the distress for rent due from the plaintiff. 
th?n!mieof"be "^^ plaintiff replied that the suit was commenced by plaint, and without any 
feme sole:— writ in the county court of the sheriff of the county of Stafford; and that 
covmure^wM^ after the same was so commenced as aforesaid, and while it was pending in that 
a good plea in court, the said defendants, for the purpose of removing the same therefrom 
the writ. ** into the court of our lord the king before the justices of our said king of the 
bench, issued and prosecuted a certain writ of our said lord the king, being the 
writ in the said plea mentioned, called a recordari facias loquelam, to the tenor 
and effect following, that is to say. 



EASTER TERM, 1836. I 

" William the Fourth, &c., to the sheriff of Staffordshire, greeting. We Ccm. Pkmt. 
command you that in your full county you cause the plaint to be recorded, Hollis 
which is in the same county, without our writ, between Hannah Hollis and f.r*-h 
W. H, Freer, &c., of the cattle, goods, and chattels of the said Hannah taken 
and unjustly detained." (Here the reminder of the writ was set out.) 

Demurrer Bnd joinder in demurrer, 

Addison, in support of the demurrer. — ^The plea of the defendants cannot be 
resisted. In Milnerv. Milne8(a), it was held, that an action of trespass for 
an injury done to the property of the wife dum sola must be brought by the 
husband and wife; and it also appears, that if such an action be brought by 
the wife alone, the defendant must plead the coverture in abatement and not in 
bar; and Morgan v. Painter {b) shows that it is immaterial whether the plaintiff 
take husband before suing out the writ, or after suing out the writ and before 
declaration. 

R. V. Richards, control. — Here the plaint was levied in the sheriff *s court, 
and the replevin-bond was given by the plaintiff in her own name, and her 
marriage did not take place imtil after the commencement of the proceedings. 
If the plaintiff had discontinued the action, she would have forfeited the bond. 
The defendants sued out the writ of re, fa, lo,, and that distinguishes this case 
from Morgan v. Painter (b) ; for the Court will not permit the defendants to 
object to their own proceedings. The general rule is laid down in Bac, Abr,, 
tit. Abatement, G. : — " If an action be brought in an inferior court against a 
feme sole, and, pending the suit, she intermarries, and afterwards removes the 
cause by habeas corpus, and the plaintiff declares against her as fifeme sole, she 
may plead coverture at the time of suing the habeas corpus, because the pro- 
ceedings here are de novo, and the Court takes no notice of what was precedent 
to the habeas corpus; but upon motion on the return of the habeas corpus, the 
Court will grant a procedendo: for though this be a writ of right, yet where it 
is to abate a rightful suit, the Court may refuse it; and the plaintiff had bail 
below to this suit, which by this contrivance he is ousted of, and possibly, by 
the same means, of the debt;" and in a note it is added, " But if she remove 
the plaint, coverture is not a good plea," citing Barnes, 355. Here the 
plaint was removed by the defendants, and the case from Barnes is not, there-> 
fore, in point. 

Addison, in reply, contended that the authorities cited for the plaintiff were 
rather in favour of the defendants. 

TiNDAL, C. J. — Our judgment must be governed by the case of Morgan v. 
Painter (b). The parties, when brought here by a writ of recordari facias 
loquelam, are like a plaintiff and defendant in a new cause; and when the 
original writ is sued out, it is subject to be abated by the ordinary causes, one 
of which is, where the plaintiff being a /erne sole, marries after the writ, and" 
before declaration. It is said that the removal of the proceedings into this 

(a) 3 T. Rep. 627. (A) 6 T. Rep, 265. 
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Com, PUat. 



HOLLIS 

V, 
PbE£B. 



court by the defendants, puts the plaintiff in a worse situation than she was in 
before. That may be so; but I am not quite satisfied, if the plaintiff had sued 
out a new writ in the name of herself and her husband, that the condition of the 
replevin-bond would have been broken. 



The other judges concurred. 



Judgment for defendants. 



Green v. Cobden. 



T> EPLEVIN. At the trial before Littledale, J., at the last assizes for Sussex, 
a verdict was foimd for the avowant, subject to the opinion of this Court 
upon a special case which stated the following facts. 

The Rev. William Kilwick, rector of Westbournef granted an annuity upon his 
glebe land to the defendant, and the payments being in arrear, the defendant 
entered into possession under the annuity-deed, and let the lands to the plaintiff. 



ApHinHd. 

I. BftheAT 
ft. S« c 99« t* 
Stf, a iDooitioQ 
from the 
biibop« re* 
quiriDff an in- 
cumbent to re- 
Hide in hit 
benefice, it di- 

nerred in a par- '^^^ P*^^ ^^"^ ^^^^ for the same until Michaelmas, 1 83 1 . The distress which was 
ticniar manner ; the subject of the action was made by the defendant to recover the rent which be- 
qaent lection it came due at Michaelmas, 1832. The plaintiff's plea in bar stated that, before 

it directed, ^^ distress was made, the said William Kilwick had appointed George 
that in all caMi ' j , , t i 

where proceed- Augustus Howe to be the curate of the said pansh, and that the Lord 

|2*J^^' Bishop of Chichester duly licensed the said George Augustus Howe, and assigned 
monition, to him the yearly stipend of 75/. ; that arrears of the said stipend were due, 

such mom on ^^^ ^^^^ ^^^ Bishop of Chichester issued his monition, thereby peremptorily 
monishing the said William Kilwick to pay all arrears of the said stipend, and 



being ''duly 
aerr&i,*' thaU 
be returned 



into the regiitrv that the said monition was duly served on the said William Kilwick; and that 
^ '**• ^^ffiS ' afterwards, no sufRcient cause being sho^^n, the bishop, by his writ, seques- 
that, no ezpla- tered the ecclesiastical emoluments of the said vicarage, and authorized the 
Sven*of*ih? ^^ George Augustus Howe to levy and receive the same ; and that the said 
meaning of the plaintiff was thereupon required by the said George Augustus Howe, and threat- 
■emd " "he ^°®^ ^® ^ compelled to pay to him as sequestrator as aforesaid the ar- 
modeoftenrice rear of rent in the avowry mentioned; and that, in order to prevent his 
Sieeateofa being compelled to pay the said arrear of rent, before the said distress, the 
monition to plaintiff paid the same to the said George Augustus Howe, The defendant 
plicable to the replied that the monition was not duly served upon the said William Kilwick (a). 



aenrice of a mo- 
nition imued (g) Stat 57 q 3^ ^ 99^ ^ 23^ ^^^^ 

\ir!!^!^ fZ That in every case in which it shall appear 

tne ttatute. lor , ., v u au ^ • -^ « . 

the purpose of *** ^® bishop that any spiritual person hav- 

levying the sa- ^^S^^ holding any benefice, and not being 

]ary of a curate licensed according to this act to be absent 

by sequestra- therefrom, nor having any lawful cause of 

tton. absence therefrom, does not sufficiently re- 

2. The sta- side on the same respectively, it shall be 

tote directed lawful for such bishop to issue, or cause to 

the senrice of \^ issued, a monition to such spiritual per- 
a monition to r r 

be by delivery to the incumbent, or b^ leaving it at his then usual or last place of abode, or if 
not there to be found, with the ofiiciRting minister or one of the church waraens, and also by de- 
livering a copy thereof at the house of residence belonging to the benefice. The incumbent was 
last in the parish in 1831, when he resided in the vicarage-house; his subsequent residence was 
unknown, out his daughter remained in the pariah; andthe oflSciating minister being himself the 
sequestrator, it wwhetd^ that the delivery of a copy of the monition at the vicarage-house was 
a Buffident service within the meaning of the statute. 



son forthwith to reside therein, and perform 
the duties, &c., and to make a return to 
such monition within a certain number of 
days after the issuing thereof, so that in 
every such case there shall be thirty days 
between the time of delivering such moni- 
tion to such spiritual person, or leaving the 
same at his then usual or last place of 
abode, or if not there to be found, with the 
officiating minister or one of the church- 
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The case tlien set forth the followiiig statement of the service of the monition i — 
" Thomas Baker was clerk of the parish of Badam, and lived in the parish; the 
last time he saw Mr. Kilwick, the vicar, at the vicarage-house, was at Michaei'* 
9UIS, 1831, hut he had heen ahsent before that; that was the house where he 
resided when he came to the parish. His daughter lived in the vicarage-house 
before he went awav and after he went away; she afterwards went into lodg- 
ings, and lived in a lodging about 100 yards from the vicarage-house, where a 
copy of the monition was served ; and she lived at the vicarage-house at the time 
<^ the trial of the cause. Mr. Kilwick never kept a servant ; his daughter was his 
servant; a servant girl used to wait on her. About a week before the mo« 
nition was served, Mr. Howe, who had been some years curate of the parish, 
directed Baker to make inquiries of Miss Kilwick where her father was. Baker 
did so. but could get no information from her; and he. Baker, did not know 
where Mr. Kilwick was. About a week after that. Baker was directed by 
Mr. Howe to serve a copy of the monition, and to lay it in the vicarage-house. 
He took it accordingly to the vicarage-house on the 31st of January, 1832, 
and laid it on the mantel-place in the front parlour, which was the room that 
Mr. Kilwick generally abided in when he was in the parish. He put it there 
that Mr. Kilwick or his daughter might see it if they came there. The front 
door of the house was open, and nobody let Baker in. He could not say 
whether there were any chairs or tables in the room. A fisherman's family 
were in the house, and they occupied the back parlour. Baker did not go 
again to see if it had been taken by any body. On the same day that Baker 
served the nninition, he made a memorandum as follows : — ' Tuesday, January 
31 St, 1832, at three o'clock in the afternoon,. I delivered the duplicate of this 
monition at the vicarage house of this parish; witness my hand.' The seques- 
tration was read in the church, and stuck up at the church door, on the 10th of 
April, 1832." 

The question for the opinion of the Court was, whether the monition had 
been duly served on W, Kilunck. If the Court were of opinion that the mo- 
nition had been duly served, the verdict which was found for the avowant was 
to be set aside, and a verdict for 4/. 4*. to be entered for the plaintiff; but if 
the Court was of a contrary opinion, the verdict for the avowant was to stand. 
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wardens, and also a copy thereof at the 
house of residence, if any such there be, 
belonging to such benefice. 

Section 53 enacU» That it shall be lawful 
for the bishop, and he is hereby required, 
•abject to the several restrictions, &c. to ap- 
point tu every curate such salary as is al- 
lowed and specified in this act; and every 
licence to be granted to a stipendiary curate 
under this act shall contain and specify the 
amount of the salary allowed by the bishop 
to the curate; such licence, or any copy of 
the registry thereof, signed by the registrar 
of the diocese or his deputy, shall be evi- 
dence of the amount of the salary so ap- 
pointed to any curate, in all courts of law 
or equity ; and in case any difference shall 
sriie tietween any rector or vicar, or person 
holding any benefice, and his curate, touch- 
ing such stipend or allowance, or the pay- 
ment thereof, or the arrears thereof, the 
bishop, on complaint to him made, may and 
shall summarily hear and determine the 



same ; and in case of wilful neglect or re- 
fusal to pay such stipend, salary, or al- 
lowance, or the arrears thereof, he shall 
be and is hereby empowered to proceed by 
monition and sequestration to sequester 
the profits of the benefice for and until 
pa3rment of such stipend or allowance, or 
the arrears thereof. 

Sec. 75. — That in all cases where pro- 
ceedings under this act are directed by mo- 
nition and sequestration, such monition 
shall issue under the hand and seal of the 
bishop, and being duly served, shall be re- 
turned, with a certificate of service. Into 
the registry consistorial court of such 
bishop, and thereupon it shall be competent 
to the party mentioned to show cause, by 
afiSdavit or otherwise, as the case may re- 
quire, against the sequestration issuing, and 
unless sufficient cause be shown to the con- 
trary, the sequestration shall issue under 
the seal of the said consistorial court. 
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Com, PUas. W, H. Wat3fm, — The service of the monition is in the form required by the 
^^ twenty-sixth section of 57 G. 3, c. 99, for the vicarage-house was the last 
V, place of the incumbent's abode. No information could be obtained from 

CoBi>EK. ^g daughter as to any other place of abode which her father then had; and 
the fact of her subsequent return to the vicarage shows that the possession of 
it was not abandoned. At all events the third mode of service pointed out in 
the sttftute has been followed, as the sequestrator had himself the original mo- 
nition, and a copy was left at the house of residence belonging to the benefice. 
The seventy-fifth section empowers the bishop to issue a writ of sequestration 
after the monition shall be certified to be duly served; and the fact of the 
issuing of the writ clearly shows that the Ecclesiastical Court was satii^fied 
that there had been a legal service of the monition. That being so, this Court 
will not now interfere, for it is not inconsistent with the principles of justice, to 
suppose that a monition, when left at the domicile of the vicar, is a due service, 
according to the practice of the Ecclesiastical Court. The Court cannot, there- 
fore, say that the service is so contrary to natural justice as to render the pro- 
ceedings void, as was held by Lord Tenterden, C. J., in Becquet v. McCarthy (b). 
The same principle is to be found in Buchanan v. Rucker(c), and Douglas v. 
Forrest (d). If it were necessary to show that the service was according to the 
practice of the Ecclesiastical Court, the books of authority upon that subject 
prove that the proceedings have been strictly regular. 2 Bum's Eccl. Law, 
title. Citation, 218; ib. 48. Gibson's Codex, 1003, 2nd ed. 

Piatt, contrd.. — ^The precedents in the ecclesiastical courts should have been 
given in evidence, to show that this citation was duly served. The cases cited 
are not applicable, because they relate to the acknowledgments of the judg- 
ments of foreign courts. The object of a monition is to bring notice to the 
party that proceedings are taken against him. In Capel v. Child (e), the 
Court refused to enforce the proceedings, because the party had not an oppor- 
tunity of being heard. Here the incumbent had not been in the parish since 
1831, and therefore the same objection arises. The plaintiff and defendant, 
both claim in hostility to the vicar ; and if this were the common case of an 
ejectment between immediate parties, such a service of the declaration in eject- 
ment would be insufficient. 

As to the statute, the twenty-sixth section only applies to cases of non-resi- 
dence ; and the directions there given, are not applicable to proceedings taken 
under ihe fifty-third section. 

TiNDAL, C. J. — ^This question comes before us on a precise issue which is 
raised upon the record, namely, whether this monition was duly served on 
Wm, KilwickP We may arrive at a decisioi. without entering into many of 
the arguments which have been advanced ; for it seems to me, that it depends 
entirely upon the construction of the statute. I will first refer to the seventy - 
fifth section (/). — [His lordship read the section.] 

It is, therefore, a condition precedent, that the monition shall be duly served 
before the issuing of sequestration. Now, the twenty-sixth section directs the 
mode in which a monition, requiring a spiritual person to reside on his benefice, 
shall be served ; and if we find the statute condescending to point out a parti- 

(b) 2 B. & Ado. 959 (e) 2 Ct. ic J. 558. 

(c) 9 East, 192. {f) Sec ante, p. 7, 

(d) 4 Bing. 6S6. 
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eakr mode of service, I can see no reason, upon principle, why the same mode Con*. PUa». 
of service should not be adopted in all cases of monition and sequestration, Qbkek 
eqiecially as we find, in the seventy-fifth section, that, in all cases where pro- v- 

oeedings under the act are directed by monition and sequestration, such moni* 
tion, being dmfy served, shall be returned, with a certificate of service, into the 
Bishop's Court ; at least, some good reason should be shown why this con- 
struction should not be adopted. Then the twenty-sisth section points out three 
distinct modes by which the monition may be served : first, by actual delivery 
of the monition to the incumbent : secondly, by leaving it at his then usual or 
last place of abode ; or, thirdly, if he is not to be found, by leaving the moni- 
tion with the officiating minbter or the churchwarden, and a copy of it at the 
house of residence belonging to the benefice. It is not pretended, that there 
was any actual delivery of the monition ; and it may be somewhat difficult to 
say that the vicarage-house was the incumbent's then usual or last place of abode. 
However, as there is no evidence that he had any other place of abode, I am 
not prepared to say that the service has not been sufficiently brought within 
the second mode of service which the statute points out ; but that the third 
species oi service has been complied with, I have no doubt. There is evidence 
that the incumbent could not be found, for his daughter was apphed to by the 
derii, and she could give no information as to where her father was. The clerk 
was therefore driven to the house, where he left a copy of the monition. And 
as Mr. Howe, the officiating minister, is the sequestrator and the person who 
delivers the copy to the derk, a copy could not be dehvered to the officiating 
minister. The evidence clearly shows that this was a vicarage, and that the 
incumbent resided in the house when he was in the parish, and also that his 
daughter resided there, at the time of the trial, which shows that the possession 
was not abandoned. Under these circumstances, why are we to say that the 
Ticarage is not the house of residence belonging to the benefice ? 

I am therefore of opinion, that the mode of service, required by the act of 
Parliament, has been compUed with, and our judgment must be for the 
pbintifT. 

Park, J. — ^A clergyman is required to reside on his benefice, and the statute 
directs a monition to be left at his usual or last place of abode ; and I am of 
opinion that the vicarage-house must be taken, in the present case, to be 
the usual place of abode of Mr. Kilwick. He resided in the house when 
he was last seen in the parish, in 1831 ; and there is no evidence that he 
had any other place of abode. That seems to me to be sufficient. But in a 
suhsequent part of the clause it is said, that if the party cannot be found 
there, that the monition shall be left with the officiating minister, or one of 
the churchwardens, and also a copy thereof be left at the house of residence 
bdonging to the benefice. Now it appears that, although there were persons 
resi<fing at the house, there was a room which they did not occupy ; and it 
Tnigh f j fcirly be presumed that the vicar would return. What then was to be 
^otie ? Hie officiating minister, being himself the sequestrator, had the ori- 
ginal numitioit in faia possession, and dehvered a copy to the clerk, who left 
it at te house of residence belonging to the benefice. I am therefore of 
^fbatm that the monition has been duly served. 

Vauohan, J. — Upon this occasion we have not been assisted by civilians 
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who are conversant with the practice of serving monitions ; but I think that 
the form of service, required by the statute, has been comphed with as nearly 
as the circumstances of the case would permit. Personal service of the moni- 
tion was out of the question ; and the officiating minister being the seques- 
trator, he had the original in his possession, and he delivered a copy to the 
clerk, who left it at the vicarage-house. I should have been better satisfied^ 
if the monition had been left with one of the churchwardens ; but, under the 
circumstances, I agree that the service was sufficient. 

BosANQUKT, J. — I am of opinion that the monition was duly served in pur- 
suance of the seventy 'fifth section of the statute. That section speaks of the 
monition being " duly served ;** but no explanation being given as to the 
meaning of these words, we are warranted in interpreting the statute by itself, 
by calling in aid the ttoenty-sixth section, which speaks of various modes of 
serving a monition to require residence. There could be no personal service 
in this case ; but I am disposed to think that the vicarage-house was the last 
place of the incumbent's abode. He had resided there when he was last in the 
parish, and no other residence could be found. But as the incumbent was ab- 
sent, the monition was properly in the hands of the officiating minister, and a 
copy was left at the vicarage-house; therefore the third mode of service, 
pointed out by the statute, was undoubtedly followed. 

Judgment for the plaintiff. 



AprU 'iUt. 

The Court 
will not compel 
an attorney to 
repay htn client 
aHUinormoney 
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attorney** al- 
leged negli- 
ffence, unleM 
tne negligence 
be clearly and 
unequivocally 
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Meggs v. Binns. 

T^ILDE, Seijt. obtained a rule, calling upon the plaintiff's late, attorney, to 
shew cause why he should not repay the plaintiff a sum of 9/. 6s. 6d., 
which the plaintiff had been compelled to pay, under the following circum- 
stances : — ^The plaintiff engaged tlie attorney to take proceedings against the 
defendant, to recover a sum of money, and, on the 5th of September, 1835, a 
capias was sued out, and the writ was lodged at the sheriff's office, in South- 
ampton, with instructions that the defendant should be arrested. The writ was 
not enforced ; but, on the 20th of October, the defendant took out a summons 
before a judge at chambers, which was attended by the plaintiff's attorney, 
and the judge made an order, which directed that all further proceedings 
should be stayed, on payment of the debt and costs. The plaintiff's attorney, 
on the evening of the same day that this order was made, communicated with 
the under-sheriff by letter, and requested to know the amount of his costs, and 
he received an answer from the under-sheriff by return of post. 

On the 4th Nov., the defendant was arrested under the capias, and it appear- 
ing that the debt and costs had been paid on Saturday, the Slst Oct., a judge at 
chambers ordered the bail-bond, which had been given to the sheriff, to be 
cancelled, and that the plaintiff should pay the defendant the costs incurred by 
reason of the arrest. The above-mentioned sum of 9/. 6s. 6d. was the amount 
of the costs which the plaintiff had been thus compelled to pay. 

Kelly shewed cause. — ^The pkmtiff's attorney was not guilty of any negli- 
gence. If there were negligence, it lay with the under-sheriff, or rather with 
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tlie defendant hhnadf, who ought to have taken care that the writ was ^,,|„. pient, 

coontermanded, Sckeibei v. Fairbmn (a), where it is said, by Ejfre, C. J., 

" TTic plaintiff ought not to have trusted to a countermand of the writ by 

the defendants, but to have obtained it for himself by his own diligence. It Bimks. 

appears that the plaintiff has been the occasion of all the inconvenience which 

he has suffered, for having made it necessary, in the first place, by his n^lect 

to pay a just debt, that the writ should be sued out ; he did not prevent its 

consequences, by taking the countermand into his own hands." Nor could the 

defendant have been entitled to bring an action to recover damages, sustained 

by reason of the arrest. Gibson v. Charters, (b), Page v. IVtjtle (c), SiliJer- 

sides v. Bowiey (i/). 

Bompas, Seijt., in support of the rule. — ^The cases cited are not in point 
with the present ; for they were decided as between the plaintiff and defendant 
in the action. Here, in consequence of the negligence of the attorney, in not 
countermanding the writ, his client has been compelled to pay a sum of money. 
By the judge's order, the proceedings were stayed ; and it was the duty of the 
plaintiff's attorney to take care that the order was not disobeyed. 

Tin DAL, C. J. — We must see that there has been some g^oss negligence on 
the part of the attorney, to induce us to interfere in this summary manner. If 
any doubt exists on this point, the plaintiff must bring the question before a 
jury. We think there is no such clear evidence of negligence in this case. 

The action was commenced by a bailable writ, which was issued in Septem- 
ber, and a considerable time having elapsed before it was executed, the defen- 
dant, on the 20th of October, took out a summons for an order, to stay 
proceedings, on payment of the debt and costs. An order to this effect was 
accordingly made ; but the proceedings were not stayed on the making of the 
order, but on the payment of the debt and costs. The question is, whether 
any thing occurred afterwards which clearly proves negligence on the part of 
the plaintiff^s attorney. Now the costs were not paid until the 3l8t of October; 
the writ^had already been placed in the hands of the sheriff, and the attorney 
wrote, on the 20th of October, to ascertain the amount of the under-sheriff's 
costs. The plaintiff's attorney could not know at that time whether the de- 
fendant would pay the debt and costs, and therefore he was not bound to 
request the under-sheriff not to arrest the defendant; for the proceedings 
taken before the judge might have been a mere stratagem to delay the plain- 
tiff. The debt and costs being paid on the Slst of October, it does not appear 
that the attorney knew who the officer was who held the warrant ; and the 1st 
of November fisdling on a Sunday, if the attorney had written to the under-sheriff 
on the 2nd of November, who could say that, under such circumstances, the 
writ could be countermanded before the 4th of November P 

There is, therefore, no such clear negligence shown, as to entitle the plain- 
tiff to this summary remedy ; he may take the case to a jury, if he chooses to 
do so, but I doubt whether he would succeed in obtaining a verdict. It was 
an easy matter for the defendant to have asked for a protection from arrest, 
which he might himself have sent to the under-sheriff. After the order was 

(a) 1 Bos. <c P. 38S. (d) 1 B. Moore, 92. See alto Lewis v. 

{0) i Bos. k P. U9. Morrii, 2 Cr. & M. 712. 

(c) 3 East, 314. 
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Com, Pleat, ioiade, neither the plaintifF or his attorney took any step ; and if there was any 
jTl^ negligence, the defendant was himself, at least, a sharer in it. 
The other judges concorred. 

Rule discharged, with costs. 
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AprUTjth. Powell v. Horton. 

wBft made for (^ASE. The declaration stated, that on, &c., in consideration that the plain- 
the Mie of a tiff, at the request of the defendant, would buy of defendant a certain 

of " Scott Sl quantity, to wit, seventy-five barrels of pork, at 53«. per barrel, payable by 
^**' *,!"**• . bill at three months, less three months discount, and fourteen days for deli- 
appeared by the very : defendant promised plaintiff that the said quantity of pork was then 
merouuile men P^*^^ °^ * certain description, kind, and quality, to wit, mess pork of ScoU 
that Scott &, and Co. Averment, that the plaintiff, relying on the said promise of the de- 
toraeSTto prel** fendant, did then buy the said quantity of pork of the defendant, upon the 
1>are and ma- terms aforesaid, and then paid liim for the same at the rate and in manner 
ofataperior aforesaid; and that the said quantity of pork was afterwards, to wit, at the 
quality, which expiration of the said period of fourteen days, delivered by the defendant to 
premium in the the plaintiff, yet the defendant, contriving and fraudulently intending to in- 
that'th 'w'^* jure the plaintiff, did not perform or regard the said promise so by the de« 
nmty waa not fendant made as aforesaid, but thereby craftily and subtilly defrauded the 
JS^falrlJSfk"'^ V^^^ ^ this, to wit that the quantity of pork so sold and dehvered as 
which had aforesaid, was not, at the time (^ such promise or delivery, of the description, 

thioagh'Hie ^cl, and quality aforesaid, but, on the contrary thereof, was other pork, of 
hands of A'ooif a different and inferior description, kind, and quality, — ^that is to say, un- 
Mffnors, and* messed, and not pork of Scott and Co., and worth less to plaintiff by a large 
th '^b*^ sum of money » to wit, the sum of 100/., than the like quantity of pork of the 
mark ; but that description, kind, and quality, promised by the defendant, as aforesaid, would 
I^Uidr^manu. ^^^^ been; whereby the plaintiff had not only lost and been deprived of the 
facture: Hdd't benefit and advantage which might and otherwise would have accrued to him 
theeridenoe of ^^ the said purchase and from the possession of such quantity of pork of the 
the mercantile description, kind, and quality, promised by the defendant as aforesaid, but 
perlylrcomed. also, relying on the defendant's promise, had been put fruitlessly and without 
advantage to a g^reat expense amounting in the whole to a large sum of money, 
to wit, &c., in and about the receiving, warehousing, and keeping the said 
pork, and in and about the endeavouring to sell and dispose of the same. 

Plea9 — ^First, non assumpsit; secondly, that the pork so delivered to the 
plaintiff, was mess pork of Scott and Co.; conclusion to the country, and 
issue joined on both pleas. 

At the trial before TindaU C. J., at the London sittings after Trinity Term, 
the following facts were in evidence : — ^the defendant, who was an Irish pro- 
vision merchant, sold the plaintiff seventy-five barrels of pork, and the fol- 
lowing sold note was made out by the factor who transacted the bargain on 
behalf of the defendant—" London, 15 August, 1834. Sold Mr. H. Powell, for 
account of Mr. B. Horton, Scott Sr Co.'s seventy-five barrels of mess pork, at 
53s. per barrel, ex Vine, payable by bills at three months, less three months 
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discount and 14 days for a delivery." The seventy-five barrels was a parcel Com, Pleat. 
of a consignment of pork from Messrs. Scott & Co. ; and the plaintiff's derk y^^^^j 
was shown all the barrels, and took a sample of the article before the contract ^^ r 
was made, and the factor said he could not offer it as prime mess pork. 
After the pork was dehvered, it proved, on exammation, to be of an inferior 
quality to the sample, and the plaintiff ascertained that the seventy-five barrels 
were not prepared or manufactured by Scott & Co., but that they were only 
the consignors of the pork ; and although the brand of Scott &, Co. was upon 
the barrels, there was also a brand of the letter W, which was the mark of the 
manufacturer of the pork, from whom Messrs. Scott &, Co. had received it. It 
was proved that Scott & Co. were accustomed to prepare pork for the market, 
and that in consequence of their pork being cut and packed in a particular man- 
ner, it fetched a premium of 2s, 6d, per barrel. Two brokers were examined, 
after objection being made to their evidence by the defendant's counsel, who 
8tated that they should have understood the contract to mean that the pork 
which was sold was of Scott & Co.'s manufacture, and not merely that it had 
passed through their hands. 

The plaintiff had apprised the defendant of the inferiority of the pork on the 
5th of September, and requested him to take it back again, and a correspondence 
took place between the parties with a view to effect an arrangement of the dis- 
pute ; but, in November, the plaintiff sold the pork by auction, and the pork-mar- 
ket having in the mean time fallen, and the pork becoming of a worse quality 
by the delay, a loss of 70/. was sustained, being the difference between the cost 
price, and the price obtained on the resale. The learned judge said he was 
of opinion that the meaning of the contract was that the pork was to be of 
Scott & Co's manu&cture; the jury found a verdict for the plaintiff, da- 
mages 701, subject to leave reserved to the defendant's counsel to move for a 
aonsnit, or new trial, or to reduce the damages to the amount of 2$, 6d, per 
barrel. 

Creewell having obtained a rule nisi accordingly, 

Bompas, Seijt., shewed cause. — ^This was a warranty that the pork should 
be of the manufacture of Scott & Co. In the case of Shepherd v. Kain (a), 
where an advertisement for the sale of a ship, described her as a copper- 
festened vessel, adding that the vessel was to be taken with all faults without 
any allowance for any defects whatsoever, and it appeared that she was only 
partially copper-fastened: it was held that, notwithstanding the words with all 
faults, &c., Ilie vendor was liable for a breach of the warranty; and it was said, 
by the Court, " that all faults must mean with all faults that it may have, con- 
sistently with its being the thing described." The circumstance of a sample 
having been shewn to the plaintiff's clerk, does not make any difference. 
Jones V. Bowden (b) is a stronger case than the present upon that point. In 
Gardiner v. Gray, (c) where a sample of silk had been shown. Lord 
EUenborough, C. J. said, "The sample was not produced as a warranty that 
the bulk corresponded with it, but to enable the purchaser to form a reasonable 
judgment of the commodity. I am of opinion, however, that, imder such cir- 
cumstances, the purchaser has a right to expect a saleable article answering to 
description in the contract." Here the plaintiff was entitled to receive pork 

(a) 6 B. & Aid. 400. (6) 4 Taunt. 847. (c) 4 Camp. 144. 
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Com. Pleat, of the manufacture of Scott and Co., which was of more value in the market 
Powell ^^^^'^ other pork of a similar description. The evidence clearly estahlishes this to 
>'• he the true meaning of the contract, and it was not satisfied by the deUvery of 

pork which had merely passed through the hands of Scott & Co. as factors. 
The brand of Scott &, Co. being on the barrels is an additional fact to shew 
that it was held out that the article was of their manufacture. As to the ob* 
jection that the resale was delayed for too long a period, the answer is, that 
the jury have found it took place within a reasonable time : and they came to 
that conclusion, because, whilst the correspondence was going on, it was 
supposed that an arrangement would have been effected, and that a sale of 
the goods would not be necessary. 

Creswell and Wightnum contrd.. This question must be determined upon 
the state of the pleadings, and the defendant has proved the issue taken 
on the second plea, viz. that the pork delivered to the plaintiff, was mess pork 
of Scott and Co. 

The issue is not whether the article was of the manufacture of Scott and Co., 
but whether it bond fide came out of their custody, bearing their brand. The 
evidence has completely established that it did; and a factor cannot be sup- 
posed to give a warranty that articles are manufactured by the parties whose 
brands are affixed to them. Such a rule would bear very hard upon factors in 
the transaction of their business. [Bosanquet, J. If I buy a g^oss of Bra^ 
mah's locks, am I not entitled to receive locks of his manufacture?] If Bramah 
had adopted other locks as his own, the contract, as between the buyer and 
the factor, would be satisfied by the delivery of such locks, especially if the 
buyer had an opportunity of Inspecting them. So here, Scott and Co. by 
affixing their brand to the barreb, adopted the article and sent it out to the 
world as Scott & Co.'s pork. The pork was not sold as being prime mess pork, 
and the badness of the quality of the article would not give the plaintiff any 
right of action. It could not be imported into the contract that the defendant 
warranted the pork to be of the manufacture of Scott & Co., and the evidence 
which was received was inadmissible, for no general usage of trade was proved; 
but witnesses merely expressed opinions as to the articles which they should 
have expected to receive, under such a contract. The subject of warranties 
was much discussed in Gray v. Cox, {d) and the rule which is there laid down, 
by Lord Tenterden, C. J., is, that if a person sells a commodity, for a parti- 
cular purpose, he must be understood to warrant it reasonably fit and proper 
for such purpose; so here, the pork which was purchased reasonably answered 
the description given of it as mess pork of Scott and Co. Jones v. Bowden (e) 
was a case in which fraud was an ingredient. No case goes further than that 
in importing a warranty into a contract, and Gibhst J. differed from the rest 
of the Court, which depreciates its value as an authority. 

As to the amount of damages, the plaintiff was bound to have proceeded to 
a resale as soon as he discovered the defect, and at all events more than 2^. M. 
per barrel ought not to be allowed. 

TiNDAL, C. J. — ^I think this rule cannot be supported. This is an action on 
a warranty on a contract of a sale of a quantity of pork, and the contract 
stated in the declaration is that the defendant sold the pork as mess pork of 

(<f) 4 B. & Cres. 115. (r) 4 Taunt. 853. 
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Scoit & Co.; the breach assigned is that it was pork of an inferior description, Com, PUat, 
and not pork of Scott & Co., and a precise issue is raised upon this averment. Pqwei.l 
Tlie question is what is the meaning of this warranty? Both parties use the v- 

same words in making the contract, but they differ in the meaning which should 
be attached to them; and in such cases either the Court, or a jury, must deter- 
mine what in their judgment is the true construction of the contract. In the case 
before ns, the plaintiff says that the meaning of the contract was that he was to 
buy pork of the manufacture of Scott & Co.; on the other hand the defendant 
contends that the warranty was satisfied by supplying pork which came from 
their warehouse. 

It was proved that a conmiodity called Scott & Co.'s pork was known in the 
market ; and a broker stated that he knew the brands which distinguished pork 
manufactured by Scott & Co., from such as had merely passed through their 
hands; he said that the brand of Scott & Co. without the letter W denoted 
that the pork was (^ their manufacture: and the brand with the addition of 
the W shewed that it only came from their warehouse. Now this witness 
could not have drawn this distinction if pork manufactured by Scott & Co. had 
not been well known in the market; and it is admitted that a commodity 
called Scott & Co's pork bore a premium of 2«. 6d, per barrel, in consequence 
of its being cut and sorted in a particular manner. Under such circumstances I 
should think that, without explanation, a warranty that the pork should be Scott 
& Co.'s pork, woidd mean that it was pork manufactured by them. But, ad- 
mitting the question to be left in doubt, then this must be treated like all other 
mercantile contracts : and if a doubt exists as to their true construction, the usual 
practice is to call persons, who are conversant with the usages of trade, to state 
their opinion, as to the true import of the words used in the contract. In this 
case witnesses were called, who stated in the most unequivocal terms that they 
should consider the expression " Scott & Co.'s pork," to mean pork which was 
of their manufacture. It is true that the declaration goes on to state that the 
pork was of an inferior description, and of less value than pork of the description 
promised by the defendant; but it woidd be too much to say that because the 
jdaintiff complains of the consequences of the breach of a contract, that he 
therefore gives up the meaning which he attaches to the contract. If a person 
bought a picture, stated to be by a celebrated artist, the contract would not be 
satisfied by supplying a picture which had merely hung in the artist's study ; 
and if an agreement were made to buy Bramah's locks, the purchaser would 
req[uire that they should be of Bramah*s manufacture. So here the plaintiff 
was entitled under his contract to demand pork which was manufactured by 
Scott k Co. 

As to the amount of the damages it is said that the pork was kept too long 
bj the plaintiff before it was resold, but it appears that a reference was 
agreed upon between the parties, and that from the 5th of September until the 
24th of October, the plaintiff had reason to suppose that the dispute would be 
arranged. Under these drcnmstances I am not prepared to say that the delay 
was unreasonable. 

Park, J. — ^The declaration alleges that the pork which was purchased was 
to be of a certain description, namely, mess pork of Scott and Co., and the 
plea is, that the pork which was delivered to the plaintiiT was mess pork of 
Scott and Co. It has been contended that it was not the meaning of the 
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Com, Plrat. contract, that the pork ehould be of the manufacture of Scott and Co. ; but it 
^"^^"^ is a fact well known, that provisions which are exported from Ireland differ 
V. considerably in value, according to the reputation of the brands which are 

HonTON. affixed to the articles. In this case I am of opinion that it was the meaning 
of the contract, not that Scott & Co. were the mere consignors of the pork 
which was sold, but that they were the manufacturers of it. But we will as- 
sume that this was an ambiguous contract, upon which it was proper to receive 
the evidence of mercantile men ; then the defendant's counsel, by objecting 
to the admissibility of such evidence, and objecting, at the same time, to the 
construction put upon the contract by the judge, do in fact reject the decision 
bf both the judge and the jury, and then appeal to this court. It is clear that 
somebody must decide, and whether the decision properly belongs to the judge 
or the jury, the question is determined in fevor of the plaintiff. Then it is said 
that as there was an inspection of the goods, the defendant is thereby exo- 
nerated, but GariUner v. Grey (b), is an express authority upon that point ; 
there it was held, that if at the time of sale, a sample of the goods is exhi- 
bited to the buyer, if there be a written contract which gives the goods a par- 
ticular description, that such is not a sale by sample, but there is an implied 
warranty that they shall be of a quality of the denomination mentioned in 
the contract. This case has been happily illustrated in the instances which 
have been put, of Bramah locks, or the pictures of a particular artist, and I 
almost wish that the rule had not been granted. 

Vaitohan J. — The question is, what is the proper construction of this 
contract ? I think parol evidence was admissible to shew its true meaning, for 
although, in Yatei v. Pym (c), evidence was held inadmissible to shew the 
meaning of the words " prime singed bacon," it has always been received to 
shew in what sense mercantile terms are used. The evidence was all on one 
side, and I think the jury have adopted the true construction of this contract; 
and the warranty being also proved to be broken, the plaintiff is entitled to 
retain his verdict. 

B08ANQUBT, J. — It is a fair and reasonable construction of this contract to 
say, that pork of Scott and Co. means pork which was manufactured by 'them. 
If a literary work by a particular author is spoken of, it is implied that it was 
written by that author ; so if a work of art is sold, and the name of the artist 
is stated, the party making the representation is bound by it. It has been 
contended, by the defendant's coimsel, that, by the terms of the contract, it 
must be understood that Scott and Co. were the mere consignors of the article 
which was sold ; but I cannot see why this construction should be adopted, 
and the evidence of the mercantile men who were examined, was all on one 
side. 

As to the damages, the plaintiff offered to return the goods, but the de- 
fendant refused to receive them, and they were then resold within a reason- 
able time; and as the warranty is proved to have been broken, the fair, mea- 
sure of damages is the difference between the price of the goods at whicH they 
were purchased, and that for which they were subsequently resold. 

Ride discharged. 

(b) 4 Camp. 144. (c) 6 Taunt. 466. 
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Com. Pleat, 

Shackell V. Rosier. 

April 22* 

f^ASE, The plamtiff declared that before and at the time of the making of The deelan- 

the promise and undertaking of the defendant, as thereinafter mentioned, UMpllim^^^ 
the plaintiff, and Thomas ArrowsnUth, since deceased, were the proprietors who werepro- 
and publishers of a certain newspaper, called the John Bull, and, being such Seirspaper, at 
proprietors tmd publishers, they, at the soHcitation and request of the defen- ^^^ •ofidtation 
dant, had theretofore, to wit, on, &c., published in the said newspaper, a the demidant, 
certain statement and paragraph as follows ; that is to say, ** Verily, the Whigs K^^*^^ * *^f ' 
select choice subjects for the exercise of His Majesty's grace. A few weeks since in their newt. 
the town was astonished at the respite from death of two men who had been found S£rm^*a?"* 
guilty of a murder under circumstances of peculiar atrocity: it was then suggested terwardt com- 
that the respite was granted to court the favour of the mohocracy of Lambeth, ^ agmin°t**^ 
as Zrorc^ Palmerston had then some intention of standing for that borough. In ihem fir a libel 
the Times of Friday is the following from a correspondent: — Mr. Charmers, who publication ; 
was convicted of forgery at the sessions of May last, at the Old Bailey, has jnd that the dc- 
received His Majesty's most gracious pardon. The case was reserved by the deration of the 
Court over several sessions, for the opinion of the judges on various points of Si^jruie'Dlidn- 
law, which were ultimately decided against him, and he was at length sentenced tifis would de- 
to be transported for life. Sentence having been passed, the case became fit to underux)k^?o°* 
be recognised by the secretary of state on the merits; and the result of the inves- »»je ihe nlain- 
tigatiam is, that Mr. Charmers has received a pardon, under the great seal, dis- ^nd indemniVr 
charging him from all the consequences of the verdict, and restoring him to the ^^^ ^"*™ ^ 
enjoyment of all his civil rights and privileges, the same as if the conviction had magea, costs, 

not taken place. — In the former case, the murderers were men of such notorious <^*'*'K«-. •"<* 

^ expenses, 

bad character that the officers, when they heard of the deed, immediately proceeded which thef 
to take them up on suspicion. In this case we know that the crime of forgery ^g'^fn * or"be 
was not new to Mr. Free- Pardon Patrick Charmers; and we think we can offer 1»hle for, by 
some reason for this act of Whig-liberal mercy. Mr. ¥. P. P. C. uxis, for some s^JtlforesiSd 
time previous to his incarceration on this charge, an eminent mob-leader, in a pub^^hing the 
small way. He called a public meeting in Smithfield; he headed a deputation to and of^thefr 
the lord mayor to call a meeting of the livery, to petition for the abolition of <*«^n<**n« *« 
the punishment of death for forgery; he often took the chair at the Rotunda; Held^in an'acl 
and he is or was, the intimate friend of that much persecuted and respected ^"tWs^iQdeni 
publisher of treason, Hethering. These are surely convincing reasons that nity, Ist. that 
Mr. Patridt Charmers is a fit subject for the mercy of the sovereign; but if [ion wm «niJi 
these should fail to convince, we have one still which must be unanswerable — ^nd that the 
the political union met within these few weeks to petition for this man's pardon, l^ich^consisted 
and he is pardoned accordingly." That at the time of the defendant's making of thcpublica- 
the said solicitation and request, the defendant represented to the plaintiff being illegal, 

and the said T. Arrowsmith, since deceased, that the contents of the said ^^ •**?^f ^^ ^' 

!••/«• ^^ taintea 

Statement and paragraph were correct and true; and the plaintiff and the with illegality; 
said T. Arrowsmith, since deceased, confiding in the truth of the said defen- (•"„ iould not' 
dant's said representation, and not knowing that the same was false, or be supported. 

'^ ® 2ndly, that if 

the former part of the consideration was rejected as surplusage, the promise was then void at 
AmouniSBg to maintenance. Semble^ also, that the promise wm ? oid u being too luge. 

toL. II. o 
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that the said statement and paragraph were in its contents incorrect or un- 
true, or that the same was libellous, did accordingly, on the said 27th of 
January, 1833, publish the said statement and paragraph in the said news- 
paper. That afterwards, and before the making of the promise and undertak- 
ing of the defendant as heretofore mentioned, one Peter Charles Charmers, being 
the said person named Charmers in the said statement and paragraph, to wit, 
on the 25th of May, 1833, commenced an action on the case at his suit, against 
Edward Shackell, then the printer and pubhsher of the said newspaper, William 
ShackeU, the now plaintiff, and the said Thomas Arrowsmith, since deceased, in 
the Court of Common Fleas, for the said publication of the said statement 
and paragraph, asserting and alleging that the same was a false, scandalous, 
malicious, and defamatory Hbel, of and concerning the said Peter Charles 
Charmers; and that he had sustained damages to a large amount thereby ; 
and which said action, at the time of the making of the promise and under- 
taking of the defendant, as hereinafter mentioned, was depending in the said 
court, and the defendant had notice of the premises; and thereupon, thereto- 
fore, to wit, on the 6th June, 1833, in consideration of the premises, and that 
the said J^. Shackell, William Shackell, and Thomas Arrowsmith would defend 
the said action, he, the defendant, undertook, and then faithfully promised the 
plaintiff and the said Thomas Arrowsmith to save harmless and indemnify them 
from and reimburse them, all payments, damages, costs, charges, and expenses, 
which they should or might incur, bear, pay, Sustain, or be liable for, for or by 
reason of their so as aforesaid publishing the said statement and paragraph, and 
of their defending the said action : and the said plaintiff avers, that he and the 
said Thomas Arrowsmith confiding in the said promise and undertaking of the 
defendant, did afterwards, to wit, on, &c., accordingly defend the said action, 
and the same was so defended. And that afterwards, to wit, on the 4th of 
July, 1834, certain issues before then joined in the said action between the 
parties thereto came on to be, and were, in due form of law, tried at the sit- 
tings at nisiprius of the said court, after Trinity Term, 1834, held at Guildhall 
in and for the city of London, before Sir Nicholas Conyngham Tindal, knight, 
his majesty's chief justice of the bench, at Westminster, by and before a jury 
in that behalf chosen and sworn between the said parties ; and the said jury 
then found a verdict in the said action upon the said issues for the said P. C. 
Charmers, and upon their oath said, that he had sustained damages for and by 
reason of the said pubhcation of the said statement and paragraph, being a 
false, scandalous, malicious, and defamatory libel of and concerning him, to 
the amount of 30/. ; and such proceedings were thereupon afterwards had in 
the said action, that the plaintiff, William Shackell, after the death of the said 
Thomas Arroujsmith, to wit, on, &c., apphed to the said Court to set aside the 
said verdict, and obtained a rule of the said Court, calling upon the said P. C, 
Charmers to shew cause, on a certain day therein named, why the said verdict 
should not be set aside, and instead thereof a nonsuit be entered; or why the 
entry of final judgment on the said verdict should not be stayed; that the said 
Thomas Arrowsmith having died before the obtaining of the said rule nisi, and 
before the same was finally disposed of, to wit, on, &c., the said plaintiff,, William 
Shackell, being advised by counsel learned in the law, and finding he cdbld not 
support the said rule, and make it absolute, or set aside the said verdict, or arrest 
the said judgment, did, after the death of the said T Arrowsmith, and with 
the leave and consent of the defendant Rosier, afterwards, to wit, &c. settle 
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and comproTniee the said action with the said P. C Charmers, and thereupon Com, Pleat. 
hecame liable for, and was forced and obliged to and did pay him a large sum, Shackell 
to wit, 60/. in satis^Eurtion of the said damages so found by the said jury, and v- 

given by their verdict aforesaid, and of the costs and charges of the said P. C. 
Charmers, by him about his suit in that behalf expended; and, by means of 
the premises, the plaintiff, after the death of the said T. Arrowsmith, then be- 
came and was damnified and injured to the amount of the said sum of 60/. ; 
and also, by means of the premises, the plaintiff and the said T. Arrowsmith, 
daring ttie lifetime of the said T, Arrowsmith, and the plaintiff after his death, 
were put to, incurred, bore, and sustained, and became liable for and paid 
great costs, charges, and expenses, amounting to 300/. in and about the de- 
fending and compromising the said action, and in making the said apphcation 
to the Court, whereof the defendant afterwards, and after the death of the 
said T. Arrowsmith, to wit, on the 2nd of December, 1834, had notice; yet 
tiie defendant, not regarding his said promise and undertaking, had not yet 
saved harmless and indemnified the plaintiff and the said Thomas Arrowsmith, 
in his lifetime, or the plaintiff since his death, or reimbursed them or either 
of them, the said payments, damages, costs, charges, and expenses so made, 
incurred, borne, paid, sustained, and become hable for as aforesaid, or any of 
Ihem, or any part thereof, but so to do had hitherto wholly neglected and re- 
fiised and still did neglect and refuse. Counts for money paid, and on an 
account stated. 

Pleas — First, non-assumpsit; secondly, that the defendant did not represent 
to the plaintiff and the said T. Arrowsmith, since deceased, that the contents 
of the said statement and paragraph in the declaration mentioned were cor- 
rect and true, modo et forma. Conclusion to the country, and issue joined on 
both pleas. 

At the trial of the cause at the London sittings after last Trinity Term, 
before THndal, C. J., it was in evidence that the defendant brought a manu- 
script, containing the libellous statement set out in the declaration, to the 
plaintiff, and requested that it might be published in the John Bull newspaper, 
stating that he would vouch for the truth of the facts which were detailed ; 
tiiat after the action had been commenced by Charmers, the plaintiff gave the 
defendant (Rosier) notice of the proceedings; and informed him that his name 
would be given up as the author of the hbel, imless he gave an indemnity to 
secure the proprietors, against the liabihties to which they had subjected them- 
sdves by the publication ; and that the defendant thereupon wrote a memo- 
randum on a card, which he did not sign, and also subsequently promised by 
parol, that he would indemnify the plaintiff and his partners, against the 
consequences of Charmers's action. A verdict was found for the plaintiff, da- 
mages 360/. 

Taifovrd, Seijt., pursuant to leave reserved at the trial, obtained a rule to 
show cause why the judgment should not be arrested, upon the ground that 
tile pleadings disclosed an illegal contract, which the law would not en- 
force. 

R.Alexander and Butt shewed cause. — I. The question is, whether, an indem- 
nity given to the publishers of a statement, which may or may not be a libel, 
can be enforced in law. It is not necessary to contend that an indemnity 

c2 
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Com. Pleat* gi^^sn to indace the publication of a libel is good. That point came incident 
SuACKELL *^y before the Court of Exchequer in the case of Colbum v. Patmore(z), 
_ »• but it was not decided. Here the defendant vouched that the statement was 

true when he brought it to be published; and the declaration alleges that the 
plaintiff confided in that representation, and believed it to be true. A distinc- 
tion may also be taken between an indemnity which is given to protect a party 
against the consequences of an indictment, and one like the present, which was 
given to save the plaintiff harmless against the consequences of an action 
brought to recover damages. Here, Rosier, who furnished the fedse state- 
ment, is the party who raises the objection. Merryweather v. Nixan (a) de- 
ddes that there can be no contribution between joint tort-feasors ; but Lord 
Kenyan observed that his decision could not affect cases of indemnity, where 
one man employed another to do acts not unlawful in themselves, for the pur- 
pose of asserting a right ; and in Fletcher -v, Harcot(b), Hobart, C. J., ob- 
serves, " He who does a thing which may be lawful, and the illegality thereof 
Bftpear not to him; he who employs the party, and assumes to bear him harm- 
less, shall be charged." So, here, the publication oi the statement might have 
been lawful, but subsequent inquiries proved that it was not ; yet, neverthe- 
less, the defendant ought to save the plaintiff harmless from the consequences 
of his o¥m misconduct. Woolley v. Batte(c), tried before Park, J., decides 
that if damages are recovered against one of two joint coach-proprietors for 
an injury sustained by the negligence of their servants, the proprietor who 
was sued may maintain an action for contribution against his co-proprietor. In 
Adamson v. Jarvi8{d), an auctioneer sold goods by the defendant's order, and 
the true 0¥mer of the goods afterwards sued the auctioneer, and recovered 
damages, and it was held, that the defendant was liable to an action at the 
suit of the auctioneer; and Best, C. J., there says, " From the concluding 
part of Lord Kemftm's judgment in Merryweather v. Nixan, and from reason, 
justice, and sound policy, the rule that wrong-doers cannot have redress or 
contribution against each other, is confined to cases where the person seeking 
redress must be presiuned to have known that he was doing an unlawful act." 
Betts V. Gibhins (e) lays down the rule to be, that a tort-feasor cannot recover 
upon a promise to indemnify, which does not extend to a case in which there 
is any bond fide doubt whatever, whether in point of law, the act was autho- 
rized. In that case there was a discussion respecting implied and express in- 
demnities, which does not arise here, because an express indemnity was given 
by the defendant. 

II. A good consideration appears on the record to support the promise. The 
consideration has nothing to do with the overt act of publishing the statement. 
The action was brought against the present plaintiff before the indemnity was 
given, and the defending the action was the consideration for the promise. The 
publication of the hbel was then a bygone transaction. If one part of a consi- 
deration be good, and the other part void, the Court will enforce the part which 
is good — Newman v. Newman (f); and there a distinction is taken between 
eontracts that are void by the common law and such as are void by statute, 
which Ellenborough, C. J., recognizes ; he observes, " But admitting the 

(z) 1 C, M., & a., 78. (</) 4 Bing. 66. 

la\ 8 T. Rep. 186. (e) 4 Nev. & Man. €4. 

\b) Hutton, 65. (/) 4 M. & S. 66. 
(c) 2Cw. &P.417. 
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conditioii (tf thb bond to be 01 as to one part of it, it seems that it may be well 
as to the other parts; for yoa may separate, at the common law, the bad from 
the good. Siq>po6ing. therefore, we hold it to be simoniacal so far as it regards 
the presentation of the son of the obligee, yet the payment is exempt from all 
vice." And the part of a consideration which is void need not be proved. 
BnuBmne t. Bradlmnie{g), Crisp v. Gamel(h), Lee t. Mynne{i), Vin. Abr., 
Demages, Q. {d. 17. 

III. If, then, the real consideration for the promise be the undertaking to 
defend the action, that part of the transaction is not open to the objection of 
maintenance. Hawkins (J) says, "Maintenance is commonly taken in an ill 
tense, and in general seemeth to signify an imlawful taking in hand or uphold- 
ing of qnarreb or sides, to the disturbance or-hindrance of common right." 
Rosier having stated to the plaintiff that the paragraph contained a true 
statement* he was morally bound to save him harmless from the conse- 
queDces of the action. WiUiamson v. Henley (k) shows how slight an interest 
is sufficient to avoid an objection on the ground of maintenance ; and that the 
interest need not be of a pecuniary nature. And if a contract is objected to 
on this ground, the maintenance ought clearly to appear upon the record. 

rV. And when a transaction is objected to on the ground that it is tainted 
with maintenance, it ought to be specially pleaded. Potts v. Sparrow (J). 
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Ta^fmrd, Seijt., and Petersdorff, contriL. I. It is manifest that this publica- 
tionwas a Hbel, not only on Charmers, who brought the action, but on other 
persons. The publishers might have been prosecuted by indictment, and then the 
truth of the publication could have afforded them no excuse. They therefore 
deliberately published a libel; and it is precisely similar to the case of A. di« 
reeling B. to beat C. ; and then it would be ridiculous for A. to say, I had a 
good m<Nral ground for causing the punishment to be inflicted. The indem- 
nity was given in consideration of the premises, which includes the previous 
paUication of the libel, and also the consideration that the plaintiff would de- 
fend the action brought by Charmers. 

It is a peculiar quality in the law affecting the publication of libels that it 
cannot in any case be a lawfiil act. It is always an indictable offence ; and 
ilthough an assault and similar acts may be lawful, the publishing of a libel 
eannot in any case be justified. In Beits v. Gibbins(m), Denman, C. J., ob- 
serves, *' Tliat case of Merryweather v. Nixan has certainly been very much 
orerstrained, even beyond the distinction ; for Lord Kenyon seems to draw a 
fistinction which may fairly include this case. The rule in that case is, that 
wrong-doers shall not have contribution from one another ; and the exception 
b, that a party may, with respect to innocent acts, give an indemnity to 
another which shall be effectual, although the act, when it comes to be ques- 
tioned afterwards, would not be sustainable in a court of law against third 
persons who complained of it. That seems to be the only effect of that de- 
cision, and this case falls, I think, within the exception." The present case 
resembles Pitcher ▼. Bayley(n) and Blackett v. Crissop{o), Although the 
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Com, Pleas, point now in discussion was not decided in Colbum v. Paimare(jf), Lord 
SiiACKELL Lyndhurst gives a very strong opinion upon it; he says, '* I know of no case 
^'- in which a person who has committed an act, declared by the law to be 

criminal, has been permitted to recover compensation against a person who 
has acted jointly with him in the commission of the crime. It is not neces- 
sary to give any opinion upon this point; but I may say, that I entertain httle 
doubt that a person who is declared by the law to be guilty of a crime, cannot 
be allowed to recover damages against another, who has participated in its 
commission." 

II. It is said that, as this is a divisible contract, the illegal part of the consi- 
deration may be excluded; and that the defending the action will then stand as 
the consideration for the defendant's promise to indemnify. But upon reading 
the declaration it will appear that the contract is not divisible; and if it were, 
the objection of maintenance would immediately arise. The defendant would 
then appear as a mere volunteer, who came forward to defend the publication 
of a libel. In Wallis v. Duke of Portland (q). Lord Loughborough says, upon 
the subject of maintenance, " The case disclosed is of this nature ; an under- 
taking supposed between the plaintiff and the defendant, that the latter would 
contribute to the expense of a petition against the return of a member of Par- 
liament, in the whole or a given extent. That is an engagement between two 
parties to the injury and oppression of a third; in short, it is maintenance; for 
maintenance is not confined to supporting suits at common law. In the first 
book you open upon the subject, (one naturally looks into Hawkins,) it is stated 
to be either in pais or by prosecuting suits. Maintenance in pais is punishable 
by indictment. Maintenance by prosecuting suits, without distinguishing 
what suits, is punishable by an action by the party grieved also ; and that is an 
action at common law. Statutes prohibiting particular species of maintenance 
add penalties; but it is laid down as a fundamental authority that maintenance 
is not malum prohibitum, but malum in se; that parties shall not by their coun- 
tenance aid tiie prosecution of suits of any kind; which every person must 
bring upon his own bottom and at his own expense." Master v. Miller (r), 

III. There is no mutuality of contract between these parties, and a similar 
objection was successfully maintained in Lees v. JVhitcomb{8), 

m 

Tin DAL, C. J. — It becomes unnecessary to take notice of any part of this 
rule except that which relates to the arresting of the judgment (t) ; and I am 
of opinion that the judgment ought to be arrested upon two separate grounds, 
either of which would be sufficient ; first, because of the illegality of the con- 
sideration ; and secondly, irom the extent of the promise. 

The declaration alleges that the plaintiff and his late partner were proprie- 
tors of the John Bull newspaper, and that they, at the solicitation and request 
of the defendant, had published a certain paragraph in their newspaper ; and 
it is impossible to doubt that this paragraph contained a hbel upon the party 
who is mentioned in it ; the declaration then goes on to allege that one Peter 
Charles Charmers brought an action against the proprietors of the newspaper 
to recover damages for the pubhcation of the hbel; and that thereupon, in con- 
sideration of the premises and that the plaintiffs would defend the action, he, 

(p) 1 Cr., M., & R., 73. (0 3 Car. & P. 289. 

{</) 3 Vesey, jun., 494. (0 An objection had been taken to the ad- 

(r) 4 T. Rep. 340. raissibility of the written indeomity. 
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the defendant, undertook and then faithfully promised the plaintiffs to save Cim. Plcc.-.-. 
faarmleas and indemnify them from, and re-imhurse them all payments, c ^^"^^ 
dam[iages, costs, charges, and expenses, which they might incur, bear, pay, v. 

sustain, or he liable for, for or by reason of their so as aforesaid publishing Kosieh. 
the said paragraph and defending the said action. The consideration which 
it stated, therefore, consists of two parts; first, " in consideration of the pre- 
misee," which is, that the plaintiff, at the defendant's solicitation and request, 
bad published the paragraph in question. Now this part of the consideration 
may be rejected as surplusage, or it may not. 

It 18 contended for the plaintiff that it may be rejected altogether, and that 
the consideration may be restrained to that part which is legal, namely, the de- 
fending of the action which had been commenced. But if this former part is^ 
rejected, then this is a promise made by a perfect stranger, who steps forward, 
and, in the very sense and meaning of maintenance, undertakes to defend an 
aeticMi which, without his interference, would not perhaps have been resisted. 

If, on the other hand, that part of the declaration is not rejected, and 
finamed as it is I cannot see how it can be, then the other objection arises, 
and a part of the consideration is, that the plaintiff, at the solicitation of the 
defendant, had published a libel ; in other words, had committed a misde- 
meanor. What is this but an agreement to commit a breach of the law ? and 
this cannot be made a part of the consideration to support a promise. But it 
is said that the illegal part of the consideration may be rejected. There are 
no doubt cases where the consideration consists of two parts, and if one part is 
impossible, or not intelligible, the promise may then be supported by that part 
which is plain and intelligible ; but all the cases draw a distinction between a 
void consideration and one which is illegal. Thus, in Featherston v. Hutchin- 
«cMi (/), the declaration alleged that the plaintiff, a bailiff, had taken a debtor in 
execution, and that the defendant, in consideration that the plaintiff would 
permit the debtor to go at large, and of two shillings paid to the defendant, 
promised to pay the plaintiff all the money in which the debtor was con- 
demned ; and it was held, that the consideration was not good, being contrary 
to the stat. 23 Hen. 6 ; and though it was joined with another consideration, 
of two shillings, yet, being void, and against the statute, in part, it was void in 
an(ti). 

It has been contended, that there is a distinction between a consideration 
void by statute, and one void at common law ; but, in this case, I cannot act 
upon so nice a distinction as that; but I am of opinion that as part of the con- 
sideration is illegal, the whole is therefore bad. 

But if this were not so, I should say that the promise is far too extensive to 
be supported. It is to indemnify and pay all damages, costs, charges, and ex- 
penses, which the plaintifis might incur, bear, or be liable for, by reason of 
publishing the libel. This amounts to a general indemnity against all the 
the consequences of the act, whether they consist of the costs and damages of 
an action ; of a fine, passed by way of punishment ; or of the damages 
sustained by the plaintiff by reason of his being imprisoned. It seems 
to' me that it scarcely needs an argument, to show that such an indem* 
nity cannot be supported on public grounds ; for such a decision would cause 

(') Cro. Eliz. 199. (u) See also fVaite v. Jones, 1 Hodges, 

ItKi, and King v. Sears, I Gale, 168. 
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Com.Pleas. a vast increase in the commission of an offence, which it is the ol^ect of the law 

8BACUI.L ^ pi'eyent. This role for arresting the judgment mast therefore be made 

V. absolute. 



Rosixaf 



Park, J.-~It is impossible to look at this declaration without sedng that the 
publication of the libellous paragn^h was a part of the consideration for the 
defendant's promise ; and the distinction which has been drawn between con- 
siderations void by statute and common law, is not applicable. I have looked 
at Newman v. Newman (v), which has been dted upon this point, and it does 
not apply to this case. What does this declaration state ? That, in considera- 
tion of the premises — ^these premises being, amongst other things, the-publica- 
* tion of the libel — ^the defendant undertook to save the plaintiff harmless from 
all costs and expenses which he might be put to by reason of the publication. 
The whole of the consideration must therefore be treated as one entire matter ; 
and if that were not so, and the illegal part was taken away, then the promise 
of the defendant was the act of a perfect stranger interfering to defend an ac- 
tion which had been brought agiednst a third party. This point was considered 
in the case of Farebrother v. Ansley (tr), and two authorities are there cited in a 
note : the first is Fletcher v. Harcourt (x), which is not particularly applicable, 
but Martin v. Blithman (y), bears a very strong analogy to the present case. 
I agree with my lord, that it would lead to much inconvenience, if such an indem- 
nity as this were supported. Merryweather v. Nixan (js), has been commented 
upon, as if the doctrine there laid down had been overruled, but that is not so. 
That cause was tried before Mr. Baron Thompson, one of the most eminent 
judges of his time : he held that no contribution could be claimed as between 
joint wrong-doers ; and Lord Kenyan refused to grant a rule for a new trial, 
saying that there could be no doubt that the nonsuit was proper. It has been 
contended, that WooUey v. Batte (a), which was tried before me, is at variance 
with Merryweather v. Nixan, but the cases are perfectly distinct ; and I should 
have doubted much, before I overruled a decision by the eminent judge whose 
name I have mentioned. I will only add, that although Colbum v. Patmore (b), 
does not afford an express decision ; yet Lord Lyndhurst expresses a very 
strong opinion that such an action as this could not be maintained. For these 
reasons, I agree that judgment ought to be arrested. 

Vaughan, J. — ^After the luminous judgments which have been delivered, 
I content myself with saying that I concur in them. I will only add one or 
two observations. The principle we have been considering, was discussed in 
Colbum V. Patmore, and although it was unnecessary to decide this question, 
yet Lord Lyndhurst and the other judges, seem to entertain no doubt that a 
party, who had published a libel, could not enforce an indemnity of this 
nature. The argument has proceeded upon the ground that the consideration 
may be separated, and the illegal part be rejected ; but it seems to me that 
the whole is so interwoven and incorporated together, that it is impossible to 
separate one part of it from the other. As to the cases which have been cited, 
Newman v. Newman (v) was of a different description ; and Crisp v. Gamel (c) 

(v) 4 M. & S. 66. («) 8T. Rep. 186. 

(w) 1 Camp. 342. (a) 2 Car. & Pay. 617. 

Sx) Hutton, &6. (6) 1 Cr.. Mee., k R., 83. 

y) Yelv. 1»7. (c) Cro. Jac. 127. 
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merely shows that an idle or frivoloiia consideration may be rejected. Here part Com- Pkat. 

of the ccmaideration is illegal, and, under the circumstances of the case, it would g JTckelj, 

not be condnciYe to the peace of society, if we were to enforce the indemnity. v. 

This rule must therefore be made absolute, on the ground that the considera- ^'* 
tion for the promise is in part illegal ; and if that objection were removed, then 
the contFact would still be illegal, on the ground of maintenance. 

BosANQUxT, J. — The contract set out upon this record, appears to me to be 
illegal. Hie promise is to bear the plaintiff harmless, and to indemnify him 
from all damages and expenses which he might sustain by publishing the 
paragraph, and by defending the action ; and it appears upon the iajce of the 
declaration^ that the publication took place at the soUcitation and request of the 
defendant. 

The paragraph was manifestly illegal, and the subject of an indictment, as 
well as of an action on the case at the suit of the party injured. This case 
does not thereftnre interfere with the principle laid down in Merryweather ▼. 
Mica (e). Whether this statement were true or fedse, the plaintiff and the 
defendant had both concurred in publishing a statement which it is the policy 
d the law not to permit. The injury done to the individual might, indeed, be 
justified ; but it i^ppears to me that there is a material distinction between this 
case and Betts t. Gibbons (/) ; because there the act done might, primd facie, 
be lawful, but here the publication was necessarily illegal. , 

I am also of opinion, that the words " in consideration of the premises," re- 
fer to all the previous matter stated in the declaration, and that shows that the « 
plaintiff and ttke defendant were jointly concerned in the commission of an 
illegal act, whidi forming a part of the consideration, the whole of it is tainted 
irith illegality. It has already been observed, that if the illegal portion of the 
connderaticm were rejected, then the defendant appears as an entire stranger, 
irho has voluntarily and officiously defended a suit — ^thereby being guilty of the 
desDce of maintenance, within the very words of the definition given by HaW' 
titf in his Pleas of the Crown. 

Rule absolute. 

(«) 8 T. Rep. 186. (/) 2 Ad. & EllU. £7. 
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Laythorpe r. Bryant. 

A SSUMPSrr against the defendant for refasing to complete the purchase of 1. The Star. 

certmn premises belonging to the plaintiff, which were sold by auction (a). Car.^c.'s 
At the trial, before T^ndal, C. J., at Guildhall, it was in evidence that the defen- *^c, 4.) does not 
dant purchased the premises as the best bidder at a sale by auction; the ^eemenir ^^ 
bin of particulars, and conditions of sale, announced that ** the lease and «po" » contract 
goodwill of a messuage, in Stoke Newington, in which the coke, coal, and seed land, nhould be 

iigned by both 
parties; it is 
(a) See the pleadlnp in this cause Layihorpt v. Btyani, 1 Hodges, 19. sufRdent if it is 

signed by the 
party to be ebargcd as defendant in the action. 

S. Where, by the particulars and conditions of sale, It appeared that A. was the anetioneer, 
and B. the owner of certain premises, and G. signed an agreement on tlie back of the conditiooa 
to^Kbaac the praniacs ; it was held, that the names of the contracting parties sufficiently ap. 
pcnrao* 
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Cmn. P/au. trades had been carried on, would be peremptorily sold by auction, by Mr. Rots, 
at the Auction Mart, on the 3rd of December, by order of Mr. Laythorpe, the 
proprietor retiring from trade." After the Bale, the defendant signed a memo- 
randum on the back of the conditions, by which he acknowledged that he was 
the purchaser of the premises, at the price of 440/. ; no person signed on be- 
half of the vendor, and the defendant, who was known to 'the auctioneer, was 
not required to pay any deposit. 

A few days after the sale, the plaintiff's solicitor sent an abstract to the de- 
fendant, who returned it with an intimation that he had not purchased the 
premises. An assignment of the lease was afterwards sent to the defendant, 
which he also returned. The plaintiff then resold the premises at a less price 
than the defendant had agreed to give, and brought the present action to 
recover the difference of the two sales, and the expenses which were in- 
curred. 

It was objected, for the defendant, that there was a want of mutuality in 
the contruct which was signed; and that the provisions of sec. 4 of the 
Statute of Frauds required that it should be signed by the vendor or his 
agent {h). The learned judge overruled the objection, reserving leave to 
move for a nonsuit. The jury found a verdict for the plaintiff, with 2d4/« 
damages. 

Atcherley, Seijt., obtained a rule nin to enter a nonsuit on the above 
grounds. 

Bompas, Seijt., and Steer, shewed cause. By the 4th sec. of the Statute of 
Frauds, (29 Car. 2, c. 3,) it is required that the contract should be signed by 
" the party*' to be charged ; and by the 1 7th sec. the words are that the bar- 
gain shall be signed " by the parties to be charged by such contract." There- 
fore the same construction is applicable to both these sections ; and there are 
abundance of authorities to show that, under the 17th sec, the signature of 
one party is sufficient. Egerton v. Matthews (c), Allen v. Bennet (d). Wain v. 
Warlters (e), Schneider v. Norris (/). And in Emmerson v. Heelis (g), which 
was a case under the 4th sec., it was held that a signature by an auctioneer, as 
the agent of the buyer, was sufficient to bring the case within the statute. 
Lord Mansfield, C. J., there says, " If the auctioneer is an agent for the pur- 
chaser, then the Statute of Frauds is satisfied, because the memorandum in 
writing is signed by an agent for the party to be charged." Champion v. 
Plummer (h) may appear at first sight to be the other way ; but, upon exami- 
nation, it will be found that the objection there was, that the names of the con- 
tracting parties did not appear ; and as Sir James Mansfield, C. J., observes. 



(6) Stat 29 Car. S, c. 3, i. 4, enacts, 
" That DO action shall be brought whereby to 
charge any executor or administrator, upon 
any special promise, to answer damages out 
of his own estate, or whereby to charge the 
defendant upon any special promise to an- 
swer for the debt, default, or miscarriage, of 
another person, or to charge any person 
upon any agreement made upon considera- 
tioii of marriage ; or upon any contract or 
sale of lands, tenements, or hereditaments, 
or any interest in or concerning them ; or 
upon any agreement that is not to be per- 



formed within the space of one year from 
the making thereof; unless the agreement, 
upon which such action shall be brought, 
or some memorandum or note thereof, shall 
be in writing, and signed by the party to be 
charged theiewith, or some other person 
thereunto by him lawfully authorised." 

(c) 6 East, 308. 

(cT) 3 Taunt. 169. 

le) 5 East, 16. 

C/*)2M. &S. 286. 

Or) 2 Taunt. 38. 

(A) 1 New Rep. 252. 
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" it would proTe a sale to any other person as well as to the plaintiff: there Com, Pleat. 
cannot be a contract without two parties." The cases in equity also show that j^^^^J^p^ 
the signature of both parties is not required. In Buckhouse v. Crosby (t), the v. 

Lord Chancellor said, on considering the 4th section, " Here plainly appears a ■*'a»''« 
contract on the part of Moon : he had often known the objection taken, that a 
mutual contract in writing ought to appear on both sides ; but that opinion 
has as often been overruled." Setom v. Slade (j), Hattony, Gray (k), Fowle v. 
Freeman (/), and Taumey y, Crowther (m), are to the same effect. In Western v. 
Russell (n). Sir Win. Grant observes, " After the cases that have been deter- 
mined, I should hardly be at liberty, notwithstanding the considerable doubt 
thrown upon that point by Lord Redesdaie (o), to refuse a specific performance 
upon the ground that there was no agreement signed by the party seeking a 
performance;" and in a former case. Lord Omumd v. Anderson (p). Lord 
Manners also refused to acquiesce in the doubts entertained by Lord Redesdaie. 
As to the objection, that there is a want of mutuality in this contract ; in 
Payne v. Cave (q), it is said, " the auctioneer is the agent of the vendor, and 
tiie assent of both parties is necessary to make the contract binding : that is 
signified on the part of the seller by knocking down the hammer." In a court 
of equity, a written undertaking signed by one party will be enforced, although 
the other party is not mutually bound by writing. — Palmer v. Scott (r). Wain 
V. Workers (s) merely decides that a consideration must appear in the agree- 
ment. Here the name of the plaintiff appeared upon the conditions of sale. 
If it were necessary to contend that the assent of the vendor was required, 
then the letters, written by his attorney to the defendant, are a sufficient 
answer to that objection (t). 

Atcherley, Seijt., land Bushy, contrd, — This is a contract relating to a sale of 
lands, within the 4th section of the Statute of Frauds ; and in that section the 
word " agreement" is used. It is not a question to inquire what a court of equity 
would do upon an (4)plication for a specific performance ; upon that point the de- 
cisions are at variance, as to when an admission by the defendant will dispense 
with theStatute of Frauds. Whitchurchy. Bevis{u), Roberts on Frauds, 106, 156; 
CharUwood v. Duke of Bedford (v). Nor is this case to be considered as if it 
arose under the 17th sec. of the statute, where the word " contract" is used^ 
and not " agreement." Egerton v. Matthews (tr). 

All the authorities in equity were carefully reviewed by Lord Redesdaie, in 
Lawrenson v. Butler (x) ; and he refused to decree a specific performance, be- 
cause the right to compel it was not mutual. He said, " I confess I have no 
conception that a court of equity ought to decree a specific performance in a 
case where nothing has been done in pursuance of the agreement, except where 
both parties had, by the agreement, a right to compel a specific performance, 
according to the advantage which it might be supposed they were to derive 

(i) Eq. Cqs«8, Abr. pi. 44. (9) 3 T. Rep. 148. 

U) 7 Ve»ey, 276. (r) I R. & Mylne, 391. 

{k) 3 Chan. Cases, 164. (t) 5 East, 10. 

(0 9 Vesey, 35J. (/) See, upon this point, DobeU v. UiU- 
(m) 3 Bro. C. C. 319. chimton, 1 Har. k Woll. 394. 

(») 3 Vesey & Beamcs, 187. (v) 2 Bro. C. C. 567. 

(o) Lawnnsan v. Bmler^ 1 Sch. & Le- (r) 1 Atk. 497. 

hoy, 13. (10} 6 East, 308. 

(f) 2 BaU it Beatty, 370. (x) 1 Sch. & Lciroy, 13. 
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Com. Pleai. from it ; because, otherwise, it would follow that the Court would decree a 
I44YTBOKPS ^^P^^^ performance where the party called upon to perform it might be in this 
situation : that if the agreement was disadvantageous to him, he would be 
liable to the performance, and yet, if advantageous to him, he could not com- 
pel a performance. This is not equity, as it seems to me/' And, again, his 
lordship says, in the same judgment : " It is said that courts of equity have 
decreed performance in cases where one party only was bound by the agree- 
ment : I believe it would be difficult to find a case where that has been done, 
particularly a late case. In the case of Hatton v. Gray (y), it was considered 
as sufficient that the agreement should be signed by the party against whom 
the performance was sought, because such are the words of the Statute of 
•Frauds : now such certainly is the import, that no agreement shall be in force 
but when it is signed by the party to be charged ; but the statute does not say 
that every agreement so signed shall be enforced : the statute is in the nega- 
tive. To give it this construction would, as I have heard it urged, make the 
statute really a statute of frauds, for it would enable any person, who had pro- 
cured another to sign an agreement, to make it depend on his own will and 
pleasure, whether it should be an agreement or not." Tliis case was noticed by 
Lord Maimers 9 in O'Rowke v. Percival (z) ; and in Martin v. Mitchell (a), Sur 
Thomas Phaner agreed with Lord Redesdale that a contract ought to be mutual. 
But the 4th section of the statute requires an " agreement" to be signed. 
In an agreement there must be a mutuality between the parties. Here the 
defendant could not have compelled the plaintiff to have carried the sale into 
efiect, because there is nothing on the face of this instrument to bind him. 
Wheeler v. Collier (b). [TTmfa/, C. J.— In Wheeler v. Collier, the name of the 
vendor did not appear.] The fiEU^ that the abstract was sent, would not be 
sufficient. GosheU v. Archer (c). Wain v. Warlters (d) decides that there 
must be a mutuality to make an agreement. The following extract, from the 
report of that case is in point : " Lord Ellenborough, C. J., after noticing the 
definition of the word agreement, by Lord Chief Baron Comyns, who consi- 
dered it as a thing to which there must be the assent of two or more minds^ 
and which, he says, ought to be so certain and complete, that each party may 
have an action upon it ; for which, in addition to the author's own authority, 
was cited that of Plowden ; and better (his lordship observed,) could not be 
cited." Lees v. WMtcomb (e) is another authority to shew that there must 
be a mutuality to make an agreement. 



TiNDAL, C. J. — This case is brought before us upon two objections. The 
first is, that the contract does not contain the names of the contracting parties ; 
and I admit, that, to make a perfect agreement, you must be able to ascertain 
the names of the parties, as well as the consideration upon which it is founded. 
This ag^reement is written upon the particulars and conditions of sale ; and it 
appears by them that Ross, the auctioneer, is authorised to sell the premises 
for the plaintiff; and as we are necessarily referred to these documents, it can 
clearly be seen that Ross was merely the auctioneer, and that Laythorpe was the 
owner of the property. This, therefore, disposes of the first objection. The 



(jf) 2 Ch. Coses, 164. 
(z) 2 Ball & Beatty, 62. 

(a) 2 Jac. & Wal. 413. 

(b) 1 Mo. & Mai. N. P. C. 125. 



(c) 4 Nev. k Man. 491, 'note (a) 1 Har. 
& Well. 31. S. C. 
ld)b East, 16. 
(e) 5 Bing^. 31. 
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odier dbjeetkm is ctf a wider natnre. It is, that this contract has not been Com. Pkou 
Bigned by both the parties thereto. To see if this is a valid objection, we must i^^J^^^^pg 
refer to the terms ctf the 4th section of the Statute of Frauds, 29 Car. 2, c. 3. v. 

—[His lordship read the section (/).] I think that the object of this section ^»^^*'- 
was, that no action should be brought upon any contract or sale of lands, un- 
less the agreement was signed by the defendant in the action, or by his agent. 
Tbe firame-work of the section obviously admits of this construction, for the 
word " defiendant" is introduced in the second branch of the section. It seems,, 
then, that no action shall be brought whereby to charge the defendant upon 
any special promise to answer for the debt of another, or to charge any person 
upon any agreement made in consideration of marriage, or upon any contract 
or nk of Ismds, &c., unless the agreement shall be signed — ^by whom ? by the 
pnty to be diarged therewith ; in other words, by the defendant in the action.' 
But it is objected, that, by this construction, there is a want of mutuality in the 
ooDtract, because the defendant is without any remedy to enforce the contract, 
» against the plaintiff. But whose fsuilt b that ? Tlie defendant might have 
ioBsted that the plaintiff or his agent should sign the contract. But it seems to 
be the ob|ect of the statute to secure the defendant's signature, for the preamUe 
dedarea that the statute was passed " for the prevention of many fraudulent 
pnctioea whidi are commonly endeavoured to be upheld by peijury and subor* 
Bition of peijury ;" and the beneficial object of the statute is wholly answered 
bj this oonatmction. It is said, that the introduction of the word " agree- 
ment." makes it necessary that both parties should sign, to render it valid. Some 
ooafuflioii has existed, during the argument, in distinguishing between the con- 
■demtioii for an agreement, and its mutuality. The true consideration for the 
agreement must appear upon the face of it : that was decided in Wain v. IFor/- 
tov(^), upon the ground that the word agreement imported a consideration as 
well as a oontract : whatever the consideration may be, it must appear upon the 
agreement. But I can find no case, and I know of no reason, why we should ho]d 
that the ngnature of both parties is necessary. The agreement is, in fact, com- 
plete before either party signs it, and the signature comes afterwards. 

Let ua apjdy this to some of the cases provided for by the 4th section, for 
aH most receive the same construction. Take, first, a letter, written by an 
eMcutor, undertaking to answer for damages out of his own estate. Here 
there would be no necessity for a letter on the other side, unless, indeed, it was 
to accept an offer which was contained in the first communication. Look at 
the next case, of answering for the debt of another person. It is every day's 
practice, to undertake to pay the debt of another ; but I never heard it ob- 
jected, that some writing must be produced which was signed by the creditor. 
Indeed, why was not this very objection taken in Wain v. WarUera (g) ? for it 
would have afforded a much easier answer to the action, than that upon whidi 
tibe case was determined. It seems to me, therefore, that the word agreement 
k satisfied, if it states the subject-matter of the contract, shews a good consi- 
deration upon its hce, and is signed by the party who is sought to be 
dialled. 

Several cases have been dted. There are only two which I shall refer to. 
The first is Emmer mm v. HeeHt (t), which was the case of an agreement 

(/) See this lection, csl#, p. 26, «o/«(6). (t) 2 Taunt 38. 
(t) 5 East, 10. 
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Com, PUoM. under the 4th, section of the statute ; and it was enforced, although it was only 
liAT^onps *ig^cd by the agent for the party to be charged. I do not lay too much stress 
on the case of Allen v. Bennet (j), which fell under the 17th section, which 
requires that the contract should be signed " by the parties to be charged 
therewith;" but there it was again held, that both parties need not sign. 
Lees V. WMtcomb (k), which has been cited, does not bear on the point before 
the Court. As to the decisions in the courts of equity, it seems to me that the 
current of the authorities is not in accordance with the dicta of Lord RedeS' 
dale, in Lawrenstm v. Butler ( /), and Sir T. Plumer, in Martin v. Mitchell (m). 
The rule must be discharged. 



Park, J. — ^The cases in equity need not be taken into consideration ; and if 
they were, the preponderance of authority is very much in favour of the plain- 
tiff ; for, although the opinions of Lord Redesdale and Sir Hkomas Plumer have 
been much relied upoUf I find that Lord Manners, in subsequent cases, did not 
support those opinions. The cases on the 17th section of the statute might 
also be put out of the question ; because the words used in that section are 
somewhat different firom those in the 4th section. But it is to be remarked, 
that, although the word " parties" is used in the 1 7th section, it has not been 
considered necessary that both parties should sign the contract. Upon this 
point, it is only necessary to refer to Saunderson v. Jackson (n), and Schneider 
V. Norris (o). As to the construction of the 4th section, I have always thought 
it better to adhere to the express words of a statute, than to make fanciful dis- 
tinctions. Now this agreement is signed by the party to be charged there- 
with ; the consideration upon which it is made, fully appears ; and the plaintiff's 
name, as well as the name of the auctioneer, appear upon the conditions of 
sale. An the terms required by this section, therefore, seem to me to be 
fully compHed with. Lees v. Whitcomb {k), which was tried before me, does not 
bear upon this question. I agree that this rule must be discharged. 

Vaughan, J. — All the essential requisites of this section have been complied 
with, according to the letter and spirit of the statute ; and during my experi- 
ence in construing acts of parliament, I have observed the necessity of abiding 
by the strict words of the statute itself. The argument for the defendant has 
arisen out of a misconception of Winn v. Warlters (q). That case was much 
doubted when it was decided ; bnt it has always been subsequently recognised. 
It is, however, a mistake, to suppose that the question there, turned on the 
mutuality of the contract : it only decided that an agreement must contain a 
consideration as well as a promise ; because all the evils to be remedied by the 
Statute of Frauds would otherwise have been again brought into existence. 
Mr. Justice Le Blanc observes, in that case, " I think we must adhere to the 



(i) 3 Taunt. 169. 

(k) 5 Bing. 34. 

(/) 1 Scholes k Lefroy, 13. There is a 
note attached to this case by the reporters, 
from which it appears that Lord B^detdale 
had intended to give the point further consi- 
deration. The note is as follows: " His 
lordship intimated a wish to look into the 
cases that were this day cited, and directed 
the cause to stand over till to-morrow; but. 



in the course of the day, counsel for the 
plaintiff informed his lordship that the plain- 
tiff was content that his bill should be dis- 
missed without costs, he undertaking not to 
bring an action at law ; and accordingly the 
bill was dismissed.'' 
»2Jac. ft Wal,413. 





(n) 2 B. & P. 238. 

(o) 2 Taunt. 38. 

{g) 5 East, 10. 
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itrict interpretatioo of the word aynemeiU, whidi meanB the consideration for Com, PIm^ 
as wen as die promise by which, the party binds himself." It appears i^ythoipx 



tkit this is not the first time this objection has been taken ; many equity cases v. 

hsTe been re fer red to, where it has been discussed ; and it is to be observed, 
thst the great Imninaries of the law — Lords Hardwicke, Thurlow, and Ekkm, 
sfid Sir Wm, Grant, have, one and all, decided that the signatures of both 
parties are not necessary. Seton v. Slade, (r),^ and Fowle v. Freeman (s), are 
Erectly in point. 

The cases, therefore, present one uniform stream of authority, with the ex- 
ception of the doubts which were entertained by Lord Redesdale and Sir Thomas 
Fhtmer. The real question is, whether this contract is not signed by the party 
" to be charged therewith." 

BosANQuxT, J. — This case is founded upon the construction of the 4th sec- 
tioii of the statute, and its meaning must be collected from the terms used in 
tiiat section, when taken by themselves, and also by contrasting them with 
tke words used in the 17th section. It has been contended, that there is a 
difference of opinion to be found in the courts of equity ; but if it were neces- 
sary to enter into a consideration of those cases, it appears to me that the 
weight of opinion is very much in favour of the construction which we now 
adopt. But* in the courts of law, I do not find any such difference of opinion ; 
ind if there were, we must, after all, resort to the statute. The language of the 
4th section is, that " no action shall be brought," in certain cases, unless the 
agreement " shall be in writing, signed by the party to be charged therewith :" 
tliis does not avoid the contract, but provides that, unless certain proofs of it 
are preserved, no action shall be maintained. But the words of the 17th sec« 
fion are stronger : there it is enacted, " that no contract shall be allowed to be 
good," except some memorandum of the bargain " be signed by the parties to 
be charged by such contract." Now it is to be remarked, that there are nu- 
merous decisions, under the 17th section, to shew that the signature of one of 
HtMd parties is sufficient ; and the circumstance that the word " parties" is used 
in that section, and the word " party " only, in the other, seems to be wor- 
thy of notice. But it is said, that, by the 4th section, an agreement is 
required, and that the agreement must be signed. In the first place, is this 
n agreement, and is it signed ? It purports to be a memorandum of agree- 
ment ; it states the name of the purchaser, who has signed it, and the price 
whidi is to be paid for the premises ; it is written on the particulars of sale, 
and they contain the name of the vendor, and a description of the property to 
be sdd : therefore this document, when taken altogether, incorporates every 
thing which is necessary to constitute an agreement, within the language of the 
statute. The next point is, whether the plaintiff can enforce this agreement, 
in consequence of not having signed it himself. The statute requires that it 
shall be signed by the party " to be charged therewith:" the defendant is that 
party. I cannot think that the statute intended to throw upon the vendor the 
burthen of proving the existence of some other memorandum, signed by him- 
self, which is in the possession of the defendant ; for it is a common practice 
far eadi party to deliver to the other a memorandum signed by himself. It 
would also impose a great burthen upon the plaintiff, where an agreement 

(r) 7 Vetey, «75. (#) 9 Vewy, 361. 
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Com. Pleat, arifles dut of a correspondence ; for very few persons, in ordinary life» would be 
Latthorpb P*"®?*^^ ^ S}^^ evidence of the contents of their own letters. I am, there- 
V, fore, of opinion that this rule must be discharged. 

Rule discharged (/). 

(/) See Knight v. Crockford, 1 Esp. N. P. Cooper v. Smith, 15 East, 103 ; and Baienum 
C. 190; Hodaon v. Le Bret, 1 Camp. N. P. v. Phillips, Id, 272. 
C. 233; PhUlimore v. Burr^, 1 Id. 513; 



Bbyant. 



jipru 2!th. Paget and anr. t? Foley, Executrix of Ann Chambers, deed. 

In covenant /^OVENANT by the assignee of the reversion against the executrix of the 
ed, on an in. * lessee. The declaration stated, that one A. H. Chambers, being possessed 
denture of de- of the tenements hereinafter mentioned to have been demised to Afm Cham- 
uiion of the " *^* ^^ ^^ residue of a term of years, whereof twenty would remain unex- 
"****d^*f *'h' pired after the expiration of the lease thereinafter mentioned, on the 2nd of 
8 & 4 W. 4. April, 1808, by indenture, demised the same to Ann Chambers, to have and to 

whlch'^^/an/o ^°^^ ^^^ ^® *®"^ °^ ®^^ years, from the 25th of March, then last past; yield- 

lepaOsthe 8& ing and pa3ring therefore 10/. \0s. per annum, during the life of the said Ann 

9€c. 42.* ** Chambers, and 15/. 155. per annum, after her decease ; and that the said inden- 

SetnMe. {Bo^ ture contained a covenant that the said Ann Chambers, for herself, her heirs, 

i^iente, j that executors, administrators, and assigns, would pay the said rent ; that the said 

tbe8&4W.4» J. H. Chambers, on the 21st of October, 1824, by mdenture, bargained, sold, 

does not apply assigned, transferred, and set over, the premises so demised as aforesaid, to 

ins*' '*" the plaintife, to have and to hold the same, and his reversion therein, to the 

•enred on ape* ^ j • r i. • j 

cialty. plaintiff, their executors, administrators, and assigns, for the residue of the 

term of which A. H. Chambers was so possessed as aforesaid. 

The declaration then set forth two breaches of covenant. First : That after 
the making of the assignment to the plaintifis, and in the lifetime of Ann Cham- 
bers, and during the term granted to her as aforesaid, to wit, on the 29th of 
September, 1825, 10/. \0s. of the rent aforesaid, for one year of the said term 
then elapsed, became and was due and owing, and still was in arrear and un- 
paid to the plaintiffs, contrary to the tenor and effect of the said indenture, 
and of the said covenant of Ann Chambers. Secondly : That after the making 
of the said assignment, and after the death of the said Ann Chambers, and dur- 
ing the term granted to her as aforesaid, to wit, on the 25th of March, 1835, 
149/. 25. bd. of the rent aforesaid, for nine years and one-half a year of the 
said term elapsed since the death of Ann Chambers, became and was due and 
owing, and still was in arrear and unpaid to the plaintiffs, contrary to the tenor 
and effect of the said indenture, and of the covenant of the said Ann Chambers. 

The defendant craved oyer of the deed of assignment, by which it appeared 
that the plaintiffs took the premises as mortgagees. The pleas were, as to the 
breach of covenantors/ assigned, that the said sum of 10/. 105., of rent afore- 
said therein mentioned, did not, nor did any part thereof, become due at any 
time within six years next before the commencement of the suit, nor had any 
acknowledgment of the same, in writing, signed by the defendant or her 
agent, been given to the plaintiffs or their agent, at aay time within six years 
next before the commencement of the suit. 
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The following points were marked for argument : — ** The plaintiffs will con- Cotn, Pleat, 
tend that the period of six years is not any limitation in bar to an action upon 
t covenant." 

" The defendant will contend that by stat. 3 & 4 W. 4, c. 27, s. 42(a), the 
pkintifis are precluded from recovering any arrears of rent, but within six 
years next after the same became due; that the assignment of the term 
granted by A, H, Chambers, was made to the plaintiffs, by way of mortgage, 
and not otherwise ; that the stat. 3 & 4 W. 4, c. 42, s. 3(6), has not the effect 
of repealing the stat. 3 & 4 W. 4. c. 27, s. 42, or any part thereof." 

R. F. Richards, in support of the demurrer. The question is, whether in 
an action of covenant to recover rent, the period of limitation is six or ten 
years. This plea, that six years is a bar to the action, cannot be supported. 

I. The case of rent secured by a covenant, is not included within the 3 & 4 
W. 4, c. 27, s. 42. It cannot be supposed that it was the object of this sta- 
tute to bar an action to recover rent secured by deed, after six years, whilst the 
old period of limitation was left in all other actions of covenant. The chief in« 
tention of the section was to protect tenants from the remedy by distress after 
fix years, and also to bar actions for use and occupation. 

It will be said, that the stat. of 21 Jac. 1, c. 16, applied to actions of debt 
for arrearages of rent ; that may be so, for the object might have been to re« 
enact that provision. It is a strong argument for the plaintiff, that the words 
of s. 42 of 3 & 4 W. 4, c, 27, are nearly similar to those used in the stat. of 
James I and in Freeman and Stacy's (c) case, it was held that that statute did 
did not apply to cases of rent reserved by indenture. But the limitation of the 
power to distrain for rent was the object principally sought to be attained 
by s. 42 of 3 & 4 W. 4, c. 27. 

n. If it be hdd that 3 & 4 W. 4, c. 27, extends to rent reserved by deed, 
then that enactment is repealed by the subsequent stat. of 3 & 4 W. 4. c, 42, 
t. 3. Tliat section clearly embraces the case now before the Court, which is an 
action of covenant upon a specialty. The last-mentioned statute received the 



(«) Stat. 3 & 4 W. 4, c 27, i. 42, enacts, 
"Tliataltertlie3lstor2>«tftm6er, 1833, no 
tiTCtn of rent or of interest in respect of any 
nun of money charged upon or payable out 
of any land or rent, or in respect of any le- 
gacy, or any damages in respect of such 
arresrs of rent or interest, shall be recovered 
by any distress, action, or suit, but within 
Bz years next after the same respectively 
ibsll have become due, or next after an ac- 
koovledgment of the same in writing shall 
bave been given to the person entitled 
thereto, or bis agent, signed by the person 
by whom the same was payable, or his 
agent" 

(♦)8tat.3&4W.4,c.42,s.3,enacU,"That 
an actions of debt ibr rent upon an inden- 
ture of demise, all actions of covenant or 
<iebt upon any bond, or other specialty, and 
aU actions of debt, or scire/acitu upon any 
leeognizance, and also all actions of debt 
apon any award where the submission is 
aot by nedalty, or for any fine due in re- 
spect of aoj copyhold estates, or for an 
Mpe, or for money levied on any Jieri 
i^ov, and all actioiia for penalties, damages, 

TOl. II. 



or sums of money given to the party grieved, 
by any statute now or hereafter to be in 
force, that shall be sued or brought at any 
time after the end of the present session of 
parliament, shall be commenced and sued 
within the time and limitation hereinafter 
expressed, and not after ; that is to say, the 
said actions of debt for rent upon an inden- 
ture of demise, or covenant or debt upon 
any bond or other specialty, actions of debt, 
or scire facias upon recognizance, within 
ten years after the end of this present session, 
or within twenty years after the cause of 
such actions or suits, but not after ; the said 
actions by the party grieved, one year after 
the end of this present session, or within two 
years after the cause of such actions or suits, 
but not after; and the said other actions 
within three years after the end of this pre- 
sent session, or within six years after the 
cause of such actions or suits, but not after; 
provided that nothing herein contained shall 
extend to any action given by any statute 
where the time for bringing such action is or 
shall be by any statute specially limited." 
(c) Button, 109. 
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^^^^J;^^- royal assent on the 14th August, 1833, and the 3 & 4 W. 4, c. 27, on the 24th 
Paget July, m the same year; and in Rex v. Justices of Middles€x{d), it was held, that 
Foley "^^^^ two Acts of Psu-liament, which passed during the same session, are repug- 
nant to each other, that which last received the royal assent must prevail, and 
be considered as a repeal of the other. In Paddon v. Bartlett(e), it was con- 
tended that the stat 3 & 4 W. 4, c. 42, s. 3, repealed the former enactment, 
but it became unnecessary to decide the point, although Lord Abinger, C. B. 
seems to have approved of the argument. 

Stephen, Seijt. contrct. — 

L If the 3 & 4 W. 4, c. 27, s. 42, does not apply to rent secured by indenture, 
to what does it apply? The stat. 21 James, c. 16, previously afforded the 
limitation to the recovery of rent in arrear, except where it was reserved by 
deed; and the words of the 42nd section, are, ** any distress, action, or suit;" 
and therefore it cannot be said that the object of the statute was to limit the 
remedy by distress only. The legislature must, therefore, have contemplated 
actions to recover rent secured by deed, or the words of the statute would not 
operate at all. In Freeman and Stacy's case(/), the decision left something 
behind, upon which the statute would operate ; namely, upon actions to recover 
arrearages of rent, which were not secured by specialty. The 4l8t sect, of 
3 & 4 W. 4, c. 27, applies to arrears of dower ; and it is a consistent con- 
struction of the following section, to say that it applies to all other kinds of 
arrears except dower. 

II. These two statutes were both passed in the same session of Parlianfent, 
end they ought to receive a contemporaneous exposition, especially as there b no 
necessary collision between them . The first appears to have been framed by con- 
veyancers, with a view to relieve land from incumbrances ; the second, having 
personal rights for its object, must be viewed by the eye of the common law. The 
3 &4 W4, c. 27, having reference to the state of real property, proceeds in several 
sections to set land free from incumbrances ; and the Court will not, upon slender 
grounds, defeat the intention of the statute, especially if both acts can be con- 
strued together. Now, first, if the action is commenced within six years, it 
wiU certainly be commenced within the longer hmitation provided in the sub- 
sequent statute. Secondly. This is an action of covenant to recover rent, and 
the words of the 3rd section are " all actions of debt for rent upon an indenture 
of demise ; " this is not an action of debt, and therefore it is not included ; and 
the subsequent addition of '* actions of covenant upon any bond or other 
specialty " do not necessarily include an action of covenant, brought on an in- 
denture of demise. Nor does the latter statute provide for remedies by 
distress, which it would have done, if it had been intended that it should 
operate as a repeal of the former enactment. By sect. 40, of 3 & 4 W. 4, 
c. 27, mortgage-money shall be deemed to be satisfied at the expiration of 
twenty years ; and sect. 42. goes on to enact, that arrears of interest in respect 
of a sum of money charged upon land, shall not be recovered after six years, 
thereby plainly shewing that it was the object of the legislature speedily to re- 
lieve land from the charge of principal money and interest claimed on a mort- 

(d) 2 B. & Adol. 818. (/) Hutton, 109. 

(e) 5 Nev. & Man. 383; 1 Har. & 
WoU. 477. 
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gage. Rex ▼. Justices of Middlesex (g) turned on the construction of two Com. Pleas, 
turnpike acts, which could not be reconciled ; the question here is, whether p7oet 
there be an insuperable repugnancy between the two statutes. Paddon v. '^ v. 
Bvtlett^h) did not decide any thing upon this question. 

ni. It will be useful to refer to the general principles which have. guided 
the courts in the exposition of repugnant statutes. In Com, Dig. Parliament, 
R. 9, it is said, " A later statute, general and affirmative, does not abrogate a 
former, which is particular ; as the stat. 5 Eliz, 4, that none use a trade with- 
out being apprentice, does not take away 4 & 5 Philip and Mary 5, that no 
weatfer use, &c. So a subsequent act. which may be reconciled with a former, 
shall not be a repeal of it. Though there are negative words, as the stat. 1 & 2 
Pkilip and Mary 10, that all trials shall be according to the course of the 
common law, and not otherwise, does not take away 35 H. 8, 2, for trial of 
treason beyond sea." Hill v. Filking(i) is a strong authority to the same 
effect. In Foster's case (J) Lord Coke says " Only it must be known, that foras- 
much as acts of Parliament are established with such gravity, wisdom, and 
imiversal consent of the whole realm, for the advancement of the common- 
wealth, they ought not, by any constrained construction out of the general and 
ambiguous words of a subsequent act to be abrogated; sed hujusmodi statuta 
latd solemutate, etprudentia edita, as {Fortescue speaks,) ought to be mamtained 
and supported with a benign and ftivourable construction." In Gregory's 
case (Jk), *' Gregory brought a writ of error against Blachfield; and the case 
was, that B. brought a plaint in the court of Ludlow, which was a court of 
record, against G., tarn pro donund Kegind quam pro seipso, on the stat. of 4 & 5 
PhiUp and Mary, c 5, which prohibits that none shall weave any woollen cloth 
orkersies, unless he hath been apprentice, or exercised the trade, &c. by seven 
years, upon pain of forfeiture of such cloth, or the value of it, the penalty to be 
recovered by action, &c. in any court of record; and three errors were as- 
Bigned, first, that the said branch of the act was abrogated and taken away by 
the stat. of 5 Eliz, c. 4 ; sed turn allocatur, for, inspecto statuto, they both stand 
together ; and it was said, that a later statute in the affirmative shall not take 
away a former act ; and eo potius, if the former be particular, and the latter 
generaL" Stradling v. Morgan (/) depended on the stat. 7 Ed. 6, c. 1,8. 15 ; 
and upon the subject of conflicting statutes, it is said, " And the judges of the 
kw, m all times past, have so fax pursued the intent of the makers of statutes, 
that they hsfe expounded acts which were general, in words to be but parti- 
cular, where the intent was particular." And further it is said, " From which 
cases it appears, that the sages of the law heretofore have construed statutes 
quite contrary to the letter in some appearance ; and those statutes which com- 
prehend aU things in the letter, they have expounded to extend but to some 
things ; and those which generally prohibit all people from doing such an act, 
they have interpreted to permit some people to do it ; and those which include 
every person in the letter, they have adjudged to reach to some persons only ; 
which expositions have always been founded on the intent of the legislature ; 
which they have collected sometimes by considering the cause and necessity of 

ig) 2B,k Adol. 818. 0) 11 Rep. 63 a. 

{k) 5 Nev. at Man. 383; 1 Har. & Woll. (k) 6 Rep. 19 b, 

477. (/) Plowd. 200. 

(i) 10 Mod. 481. 

d2 
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Com. Pleas, making the act, sometimes by comparing one part of the act with another, and 
Paget sometimes by foreign circumstances ; so that they have ever been guided by the 
"- intent of the legislature, which they have always taken according to the 

necessity of the matter, and according to that which is consonant to reason 
and good discretion." 

R, V. Richards, in reply. — ^The cases relating to the construction of statutes 
need not be controverted. It may be admitted, that if one statute is repug- 
nant to another, the latter must prevail ; and if both can stand together, 
they should be so construed. The 42nd section of 3 & 4 W. 4, c 27, is 
merely a re-enactment of the 21 J. 1, c. 16, including the limitation of the 
right to distrain. As to the argument that the plaintiffs are mortgagees 
claiming a sum charged on the land, it does not apply, (or the plaintiffs claim 
the sum of money as rent due to the assignee of the reversion. It is said that 
the object of the former statute was to free land from incumbrances, but rent 
is not an incumbrance on land. Here the first act is general, and the last is 
particular, and this is clearly an action of covenant upon a specialty within the 
meaning of the 3 & 4 W. 4, c. 42, s. 3. 

TiNDAL, C. J. — I am disposed to rest my judgment upon the 3 & 4 W. 4, 
0. 42 ; and if I were required to decide whether this case falls within the pro- 
visions of the former statute, 3 & 4 W. 4, c. 27, I should say that there are 
strong reasons for holding that it does not. That statute is entitled, " An 
Act for the Limitation of Actions and Suits relating to Real Property, and for 
simplifying the Remedies for trjring the Rights thereto," and its several pro- 
visions appear rather to apply to the recovery of rents which are an actual 
charge upon the land, than to mere conventional rents. Thus the Ist section 
gives as the interpretation of the word rent, "that it shall extend to all 
heriots, and to all services and suits for which a distress may be made, and to 
all annuities and periodical sums of money charged upon or payable out of any 
land ;" and it seems to me, that the 42nd section, when taken in conjunction 
with this, does not provide for conventional rents. Again, the 2nd section 
enacts, " that no person shall make an entry or distress, or bring any action 
to recover any land or rent,*' but within twenty years after the right first 
accrued ; and it is clear that the word rent thus used in conjunction with the 
word land, applies to charges for which an assize or other real action will lie ; 
It is also to be observed, that section 36. goes on to abolish real actions, and 
section 40. enacts that money charged upon land shall be deemed to be satis- 
fied at the end of twenty years. It has been contended, that as section 41. 
provides that no arrears of dower shall be recovered for more than six years, 
the 42nd section must be taken to apply to all arrears of other kinds of rent ; 
but I should be rather inclined to refer the rents mentioned in the 42nd 
section, to those kinds of rent which the title and preamble of the statute con- 
template, and not to conventional rents. 

But it is not necessary to give a precise opinion upon this point, because, if 
section 42. does include conventional rents, I am clearly of opinion, that the 
subsequent statute 3 & 4 W. 4, c. 42, has taken that species of rent out of 
the operation of the former statute. The 3 & 4 W. 4, c. 27, received the 
royal assent on the 24th July, 1833, and the provisions of the 42nd section 
came into operation after the 31st December, 1833 ; the 3 & 4 W. 4, c. 42, 
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ncmed the royal assent on the 14th August, 1833. and took effect on the Ist Cwfi^ Plem, 
June, 1833. 
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A new and distinct enactment was therefore made by the later statute, ^ «'• 
which was to come into operation before the former statute took effect ; and 
if there is any thing irreconcilable between the two statutes, it would be a 
singular proceeding that the law affecting certain rents should be altered 
after the expiration of so short a period, when the enactments of the earlier 
statute would take effect. Tlie 3rd section of 3 & 4 W. 4, c. 42, declares 
that all actions of debt for rent upon an indenture of demise, and all actions of 
covenant or debt upon any bond or other specialty shall be commenced within 
ten years after the end of the then session of Parliament, or within twenty 
years after the cause of such action, but not after. Now these are not mere 
n^ative words ; and thus we find, in August, 1833, a legislative declaration, 
that actions of debt for rent and covenant may be brought within ten years. 
Let it be assumed, for a moment, that the 42nd section of the former act 
included conventional rents, and there we find it declared, " That after the said 
31st December, 1833, no arrears of rent, or of interest in respect of any 
legacy, or any damages in respect of such arrears of rent or interest shall be 
recovered by any distress, action, or suit, but within six years next after the 
same respectively shall have become due ;" — taking this to be a general enact- 
ment, that no arrears of any kind of rent shall be recovered by any action, 
but within six years, then the subsequent declaration, that actions of co- 
venant may be commenced within a longer period, is virtually an exception 
from the general terms of the former enactment. I admit we should reconcile 
the two statutes if it be possible ; but if both contain affirmative enactments 
which are inconsistent, they cannot exist together, and the later must pro 
Unto repeal the former. Without, therefore, impeaching the validity of the 
fonner statute further than to give effect to the later, I am of opinion that 
the plea is bad, and judgment must be given for the plaintiffs. 

Park, J. — On the first point I am also Inclined to be of opinion, that the 
case of a rent which is merely conventional, is not included in the provisions 
of the 42nd section of the 3 & 4 W. 4, c. 27, but I abstain from giving a pre- 
dae opinion upon that point. If, however, it be included, I entirely agree 
that the subsequent enactment in 3 & 4 W. 4, c. 42, s. 3, is a virtual repeal 
of the former statute ; that section is so extremely express in its language, 
that it exactly applies to the case which is now before us. When we find 
the l^islature using inconsistent language in two acts of Parliament, we are 
bound to give an interpretation which is consistent with the later statute. 
Here the 3 & 4 W. 4, c. 42, s. 3, provides that all actions of covenant shall 
be commenced within ten years after the end of the then session of Parlia- 
ment, but not after ; — ^this is an action of covenant, and if there be any force 
m language, it must be subject to the limitation expressed in this section. 

Vauohan, J. — ^I am of the same opinion. It is certainly desirable to give 
effect to both statutes, and make them consistent with each other ; but if this 
cannot be done, then the last enactment must prevail. It is difficult to suppose 
that any contradiction was contemplated by the framers of these two statutes. 
I am inclined to read the first enactment as not applying to the case of a rent 
doe on a specialty ; but if there be any doubt upon this point, we must solve 
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Corn, PUas, it by saying that the words of the later statute are so plain and unequivocal, 
Paget ^'^^ ^'^7 must prevail. 



V, 

Foley. 



BosANQUBT, J. — I agree that the plaintiffs are not restricted to the limitation 
of six years for the recovery of this rent. If these acts of Parliament can be 
construed consistently with each other, they ought to be so interpreted ; but 
if they are inconsistent, then the later must prevail. If this case rested upon 
the construction of 3 & 4 W. 4, c. 27, I should entertain very considerable 
doubts whether the plaintiffs were not restricted from bringing this action 
after the expiration of six years. The first section of that statute defines the 
word rent, and it seems to me that this definition includes a rent service. The 
second section provides, " that no person shall make an entry or distress, or 
bring an action to recover any land or rent, but within twenty years after the 
right of action accrued to the claimant, or some person whose estate he 
claims ;" — ^that appears to relate to an estate in the rent itself; and then 
there follow other provisions, which seem to apply to the recovery of arrearages. 
Section 40. relates to the recovery of the principal sum, payable out of any 
land or rent ; — section 41 . to the recovery of arrears of dower ; and section 42 
to recovery of other arrears ; it enacts, " that no arrears of rent or of interest 
in respect of any sum of money charged upon or payable out of any land or 
rent, or in respect of any legacy, or any damages in respect of such arrears of 
rent or interest, shall be recovered by any distress, action, or suit, but within 
six years next after the same respectively shall have become due, or next 
after an acknowledgement of the same in writing shall have been given to the 
person entitled thereto, or his agent, signed by the person by whom the same 
was payable, or his agent." It is contended that this does not apply to rent 
reserved by specialty, and a decision on the 21 Jac. 1, c. 16, has been cited 
in support of this argument ; but it is difficult to say that the language is 
such as to apply to the case of rent which is reserved by parol agreement, and 
not to extend to rent reserved on specialty; nor do I find that any provision is 
made in any other part of the statute for the recovery of arreages of rent, 
whether reserved by specialty or by parol. But it is not necessary to give any 
opinion upon this point, because if this be the true intrepretation of the first 
statute, it is quite inconsistent with the second. It is difficult to say which 
of the two enactments is the most general, or most particular, in its terms. 
The words used in both are of a very general nature. The language of the 
later statute is, that in all actions of debt for rent upon any indenture of 
demise, and in all actions of covenant or debt upon any bond or other 
specialty, the time of limitation shall be ten years ; and it would be a very 
strange interpretation to say that this particular covenant, which is contained 
in an indenture of demise, is not within this provision. But as this con- 
struction is wholly inconsistent with the former enactment, I cannot reconcile 
the two statutes, and the limitation of the right of action in this case must be 
in pursuance of the later enactment. 

Judgment for the plaintiffs. 
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Dob d. Rogers v. Pullen. 

Mayiih. 

gJECTMENT. At the trial of the cause, before Park, J., at the London y^^J^ 

sittings after Trinity Term, the lessor of the plaintiff proved that a gaged hit wute, 
week's notice to quit the premises sought to be recovered, had been given to having become 
the defendant. Tlie question was, whether that notice was sufficient; or '°''*"^»j*Jj|J 
whether the defendant was a yearly tenant, and entitled to a six months' lord recoTered 
notice to quit. The facts were as foUows :— ^^t^ml^^I 

In April, 1829, the defendant had obtained a lease of the premises from granted aoew 



one Fisker, for twenty-one years ; and having made improvements on the ^|Jjyj™| 

premises, he assigned the lease to Rogers, as a security for money advanced, who, haying 

and at the same time Rogers executed an under-lease, dated 15th September, po«csiion of 

1831» to the defendant, who continued in possession, and underlet part of the ^e premiiea 

. from the mort- 

poauises. gagor, returned 

Fisker subsequently brought an action of ejectment against the defendant, {J^* ^^y o^}^^ 

in consequence of his having neglected to perform the covenants contained in Mjing, "Goon 

the lease oi April, 1829, and an arrangement was then agreed upon between "g^^he mon^^ 

Fisker, Rogers, and Pullen, to the following effect. — ^That Pullen should con- you owe me, 

fess judgment in the ejectment, and that a new lease of the premises should JhiU ha" e^a" 

be granted by Fisker to Rogers; and that Rogers should then grant a new InMcz^'^Held^ 

under-lease to Pullen, upon being paid a sum of money which was due to him create a tenancy 

from Pullen. Pullen, with the knowledere of Rogers, at the same time a^eed ^'*»'» y*" ^ 
*^ji-. _^/..i . 1 /-tfirrn vear, and that 

to underlet a part of the premises, at a yearly tenancy, to one Clarke. The upon non-pay- 

kaae to Rogers was accordingly executed by Fisher; and Pullen, who had roentofthe 

never quitted the possession of the premises, formally gave up the key to no rent haying 

Fisker, who returned it to him, saying, " Go on as usual ; pay me the money ^^^1^ *^^ 

you owe me, and then you shall have your lease." entitfed^to 

Pullen having neglected to pay his rent, after demand made, or the money ^Ji:°ment*with. 
which was due, the present action was brought ; and the learned judge being out iix months* 
of opinion that the notice to quit was sufficient, a verdict was found for the ^ 

lessor of the plaintiff. 

Atckerley, Seijt., obtained a rule nisi to enter a nonsuit, upon the ground that 
the defendant was a tenant from year to year, and was therefore entitled to a 
ax months' notice to quit. 

Bompas, Seijt., and Erie shewed cause. — ^The facts do not shew that the 
defendant was tenant from year to year. They prove a mere conditional 
agreement, that if the defendant paid the money which was due to Rogers, he 
should then have a lease of the premises. [Bosanquet, J. — At what rent did 
the defendant hold the premises ?] That does not appear. In Doe d. Moore 
V. Lawder (a), where there was a contract for the purchase of premises, payable 
by instalments, and on default of payment the former instalments were to be 
forfeited, and the seller to be released from his liability to execute an assign- 
ment, it was held, that the only tenancy which was applicable, was a tenancy 
by sufferance, and not a tenancy from year to year. So where the tenant's 

(a) 1 Stark. N. P. C. 308. 
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Com, Pletu. lease had expired, and he remained in possession pending a treaty for a farther 
^^^^ lease. Eegnart v. Porter {h) ; Dimk v. Hunter (c) ; Doe d. Hollingsworth v. 
K ooE H 8 Stennett (d) . 

PuL^Kir. ^^^ ^* ^^^^ ^' Price (e) shews that hefore the new ageement was made 

with the lessor of the plaintiff, the defendant, as mortgagor, was liahle to he 
turned out of possession, upon a demand of possession, without any notice to 
quit. 

In Clayton v. Blakey (/), where it was held, that leases hy parol for more 
than three years, enure as a tenancy from year to year, the defendant had 
held the premises for two or three years, under a parol demise for twenty-one 
years (^). 

Atcherley, Serjt., and Barstow, in support of the rule. — ^When the lessor of 
the plaintiff told the defendant to go on as before, he must have meant that 
he was to go on under the terms contained in the under-lease of September, 
1831, and under such circumstances a tenancy from year to year would be 
created. Suppose the case of the lease of a farm having expired, and the 
landlord tells the tenant to go on as before, to pay the rent and make repairs, 
and that he would grant a lease for twenty-one years, and then the tenant holds 
the estate and expends his capital, would not the tenant hold from year to year? 
{^Bosanquet, J. — ^Would it not rather be an equitable purchase of a lease for 
twenty-one years ? I remember a case which I tried at Northampton, under 
the following circumstances : — ^The defendant in ejectment had been tenant 
from year to year, at the rent of four guineas ; he agreed, by writing, to 
purchase the premises, and paid ten shillings on account of the purchase, and 
afterwards continued in possession for four or five years without paying any 
rent, or any more of the purchase money. There had been a demand of 
possession before the action was brought, and I held it be sufficient, because I 
considered the agreement had altered the holding to a tenancy at will.] Here 
the parties contemplated the relationship of landlord and tenant ; and, there- 
fore, that case, and other cases which have been cited between vendor and 
vendee, are not applicable. 

Here, by referring to the terms of the lease of 1831, a specific rent was 
payable, and a quarter's rent had been demanded. In Roe d. Bree v. Lees (A), 
De Grey, C. J., says, " All leases for uncertain terms CLreprimd facie leases at 
will : it is the reservation of an annual rent that turns them into leases from 
year to year." Doe d. Rigge v. Bell (t) ; Stomfil v. Hicks (J) ; Goodtitle d. 
Gallaway v. Herbert (k). 

If something more than a mere tenancy at will had not been intended, the 
defendant might have been turned out of possession the next day ; but the 
arrangement which was made with respect to Clarke, shews that a longer 
holding was contemplated. 

ib) 7 Bingf. 451. if rent is paid under the agreement, they 

c) 5 B. & Aid. 322. become tenants from year to year, determi- 

(d) 2E8p. N. P. C. 716. nable on the execution of the lease con- 

e) 9 Bingf. 356. tracted for, that being the primary con- 



a 



8 T. R. 3. tract." 
(^j In HamertoH v. Stead, 3 B. & Cress. (A) W. Black. 1 171. 

483, it is said by LittleHaU, J., "Where (i) 5 T. R. 471. 

parties enter under a mere agreement for a {j) Salk. 413. 

future lease, they are tenalits at will ; and (it) 4 T. R. 680. 
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TiNDAL, C. J. — The only question b, whether the defendant entered mto dm. JPieat, 
possession of these premises in the character of a tenant from year to year. 
It appears that the defendant had formerly heen the lessee of the premises, 
and that he mortgaged his lease to the lessor of the plaintiff. The defendant's 
lease having hecome forfeited, it was agreed hetween the parties that a new 
lease should be granted by Fisher to the lessor of the plaintiff, and that the 
lessor of the plaintiff should grant the defendant, who remained in occupation 
d the premises, an under-lease for a term of years. The defendant then 
farmally gave up possession of the premises, by giving the key to the lessor 
of the plaintiff, who, by returning it, put the defendant into possession again, 
using words which imported an eipress agreement, that upon his paying the 
money which had been secured by the mortgage, he should receive an under- 
lease of the premises. After the defendant had continued to occupy the 
premises for a short period, the lessor of the plaintiff gave him a week's notice 
to quit, and brought this ejectment. The question is, whether this was a 
tenancy from year to year. It appears to me that it was not. If the lessor 
of the plaintiff had promised to give the defendant a lease for fourteen years, 
dien, acccnrding to Clayton v. Blakey (/), it might have given the defendant an 
interest as tenant from year to year, although the lease would not have been 
good, because it was not in writing. But the defendant was not put into 
possession under any such agreement ; .the intention was to spur him up to 
pay the money which was due ; and under such a state of facts there is no 
room to imply a tenancy from year to year. It is said, that a tenant who 
lidds over after the expiration of a term for years, goes on as tenant from year 
to year. That is so, because no other term can be implied ; but expressum 
facU cestare taciturn. Here, if we determine that a tenancy from year to year 
W8S agreed upon, we should decide contrary to the intention of both the land- 
lord and the tenant. Put this case more strongly in favour of the defendant, and 
suppose a written agreement, that upon the happening of a certain event he 
durald have a lease of the premises. Under such an executory agreement, could 
we imply a tenancy from year to year ? The doctrine laid down in Doe d. 
Jtdisom V. Askbttmer{m), is applicable here. There it was held, that the 
construction of the agreement must depend upon the intention of the parties, 
and that the remedy to ensure the performance of the agreement was in a court 
of equity. The rule must be discharged. 



Vauohan, J. — ^The question is, whether the defendant was not a mere 
tenant at will ; it was a condition precedent, that the money should be paid, 
and if it had been paid, the parties contemplated a lease of the premises ; but 
the condition never was performed, and therefore this is like the case of a vendor 
and vendee, and all the cases shew that the vendee is a trespasser after a 
demand of possession, on making default in paying the purchase money. In 
Doe d. Moore v. Lawder (n), it was held, that a vendee is a mere tenant by 
sufferance. Here the defendant did not perform the condition, and I am of 
opinion that the notice was sufficient to entitle the plaintiff to sustain an action 
of ejectment. 



(/) 8 T. R. 3. 

(•i)5T. R. 163. 

(a) 1 Stark. N. P. C. 308 ; and see Dof d. 



Milbum ▼. Edgar, 1 Hodges, 437, and Ball 
V. Cutiimore, 1 Gale, 96. 
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BoBANQUBT, J. — ^The simple question is, what construction ought to be put 
upon the language used by the lessor of the plaintiff, when he put the 
defendant into possession. It amounted to a prospective agreement ; he told 
the defendant " to pay the money, and then he would give him a lease." 

The defendant could not claim the lease until the money was paid. It is true, 
that it may be consistent with legal principles to suppose that the lessor of the 
plaintiff had subsequently let the premises to the defendant as tenant from year 
to year ; but is that a rational supposition, when we see that the object of the 
lessor of the plaintiff was not to grant the lease until the debt was paid ? It 
is not reasonable to suppose that he intended to grant him such an interest, 
which, without a notice, might last for the term of two years. It is said, that 
from the expression, " go on as before," we must intend that the rent payable 
under the former lease was reserved. But the former lease was at an end, 
and there was no ground for the defendant to say that he was let into posses- 
sion, in any other way, than under an agreement that he should have a lease 
of the premises, when he paid the money which was owing. 



Park, J., having tried the cause, gave no opinion. 



Rule discharged. 



May4ih. 

Jobbing in 
foreign funds 
is not ille- 
g»lby7G.2, 
c 8; that 
statute onlf re- 
fen to the 
stocks or other 
public securi* 
ties of this 
kingdom. 



Oakley v. Rigby. 

A SSUMPSrr for work done and for commission due in respect thereof, for 
money paid to the defendant's use, for interest, and on an account stated. 

Plea9 — First, non-assumpsit. Second — ^That the said work was done and 
the commission became due, and the said money was paid and found to be 
due for and in respect of contracts and agreements knowingly made by the 
plaintiff, upon which, consideration, in the nature of premium, was, with the 
knowledge of the plaintiff, given for Hberty to accept or refuse certain public 
and joint stock, and certain public securities and shares and interests in certain 
public securities, contrary to the form of the statute in such case made and 
provided. Conclusion with a verification. 

Third plea — ^That the said work was done and the commission became due, 
and the said money was paid and was found to be due for and in respect of 
contracts in the nature of wagers, and contracts in the nature of putts and 
refusals, knowingly made by the plaintiff, relating to the then future price and 
value of certain pubhc and joint stock, and certain pubhc securities, contrary 
to the form of the statute in such case made and provided. Conclusion with 
a verification. Issue was joined on all the pleas. 

At the trial, before Tindal, C. J., at the London sittings, it appeared that 
the plaintiff, a stock-broker, had been employed by the defendant to make 
purchases of Spanish stock on his account. A verdict was found for the 
plaintiff ; damages 525/. 

Piatt obtained a rule nisi to enter a nonsuit, upon the ground that the 
transaction between the plaintiff and defendant was illegal ; first, by stat. 
7 G. 2, c. 8 ; and, secondly, at common law (a). 

(a) The rule was also granted on the defendant had authorized the purchases, 
ground that there was no evidence that the but nothing turned on that point. 



EASTER TERM, 1836. 



48 



Sir W, FcUett, R. V. Richards, and Martin shewed cause. They were 
stopped by the Court. 

Piatt and Barstow, in support of the rule. 

I. This case is clearly within the mischief contemplated by stat. 2 G. 2, 
c. 8 ; if it is not, then a new game would not be included within the pro- 
visions of Stat. 9 Anne, c. 14, which relates to money won by playing at cards 
or other games. In Attorney General v. Saggers (b), where, by stat. 8 Anne, 
c. 7> 8. 17, a penalty was imposed on the importation of foreign goods which 
were prohibited in this country, it was held, that the act was prospective in 
its operation, and that it extended to all such goods as were prohibited by 
subsequent statutes. Foreign stocks and funds, which come within the 
description of " public securities," were in existence when stat. 2 G. 2, c. 8, 
was passed, and the last cited case proves that it is not because a statute is 
penal, that it shall not be prospective in its operation. In Brown v. Turner (c), 
it was held, that jobbing in omnium was within the statute; and although 
OUvierson v. Coles (d) may appear to be contrary. Lord Ellenborougk, C. J., 
draws this distinction, namely, that a person who has omnium, is potentially in 
possession of stock. When the statute passed, Bar^ Stock, East India Stock, 
and Irish Stock was in existence. If the statute is not to have a general 
interpretation, it is difficult to say whether it would apply to Irish Stock, or 
to the Greek Loan, which is guaranteed by this country. 

IL By the common law this was an illegal contract, and this objection may 
be taken, although the pleas are framed on the statute. Rex v. Urly (e). It 
is, in effect, a bet or wager on the price of stocks at a future day ; and such 
practices operate as an incitement to immorality ; and it would be contrary to 
good policy to afford encouragement to them. Thus, in Gilbert v. Sykes (/), 
it was held, that no action could be maintained where the payment of money 
depended upon a bet whether Napoleon Bonaparte would escape assassination. 
So in Andrews v. Heme (g), and in other cases which are collected in Starkie 
on Evidence (h). In fact, this traffic in Spanish Bonds amounts to a bet on 
the solvency or insolvency of a foreign state. 

TiNDAL, C. J. — It appears to me, that this case involves the same considera- 
tion as Wells V. Porter (t), which has been already decided during this term. 
I am unwilling, therefore, to go over the ground ag^ain, merely for the purpose 
of arriving at the same conclusion. I will only advert to two grounds of 
argument which have now been introduced ; one founded on the statute of 
Anne, the other upon the case of the Attorney General v. Saggers, It has 
been contended, Ihat if we were called upon to construe the statute 9 Anne, 
c. 14, we should be bound to hold, that any new game of cards which was not 
known at the time the Act passed, is within the mischief contemplated by that 
statute ; and that it will be a contradiction, if we now decide that jobbing in 
foreign stocks is not within the mischief of the 2 G. 2, c, 8. But the statute 
of Anne applies to money " won by gaming or playing at cards, dice, tables, 
tennis, bowls, or other game or games whatsoever," which are general words, 

{b) 1 Price, 182. 

(c) 7 T. R. 630; 2 Esp. N. P. C. 631. 
8. C. 
(^ I SUrk. N. P. C. 496. 
(e) 2 Saund. 308, n. I. 



(/) 16 East, 160. 
)2 



Lev. S3. 
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A) 2 Stark. 898. 
i) See post. 
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sufficiently comprehensive to include any new game ; but the words used in 
the other statute are not sufficient to include foreign securities. 

Then, as to the case of the Attorney- General v. Saggers (k) ; the Court there 
held, that a statute which was passed to impose penalties for running uncus- 
tomed goods, was applicable and applied to goods on which duties were 
imposed by subsequent acts. This statute was passed for the purpose of 
preventing uncustomed goods from being run, and it was a piece of machinery 
to assist in collecting the revenue, and it therefore applies toties quoties, as 
often as new duties are imposed. The case before us is very different. The 
statute, when it passed, was applicable to the stocks, funds, and public secu- 
rities which were in this country at that time, and it cannot be seen that 
foreign funds were within the purview of the legislature. 



Park, J., Vauohan, J., and Bosanqubt, J., concurred. 



Rule discharged. 



(*) 1 Price, 182. 



Sparkes V. Marshall. 



A. contTBCted 
to lell the 
pliintiifa 
quantity of Mts 
10 be ihipped 
in Ireland by 
penon»of 
whom A. h«d 



A SSUMPSIT upon a policy of insurance, subscribed by defendant, as an un- 






derwriter, for 200/. The first count of the declaration averred that 500 
barrels of oats were shipped at Youghall, on board the Gibraltar packet, to be 
carried and conveyed to Southampton; that the plaintiff was interested therein 
to the amount of the monies insured ; and that the vessel departed and set sail 
from Foup'^/ aforesaid, on her voyage towards Southampton, and was totally 
chased" he Mtt* ^^^^> ^^ ^® ^*^ °^ board, by perils of the sea. The second count averred the 
and A. having interest in the oats to be in one Bam/ord. The declaration was delivered before 

plaintiff that the late rules came into operation. The defendant pleaded the general issue, 
the oats were 
about to be 
shipped on 
board the 
Gibraltar 
packet, the 
plaintiff ef. 
fected an in- 
surance on the 
cam with the 
defendant. A 
iDiNunder- 
standing after- 
wardi arose 
between A. 
and the plain- 
tiff, as 10 the 
place at which 
the Gibraltar 
packet should 
discharge her 
cargo, sne 
being bound 
for Southamp' 
fon^ but the 



The parties to the action under a judge's order stated the facts in the following 
case for the opinion of the Court. 

The plaintiflf was a corn-merchant at Cosham in Hampshire, In October, 
1831, Bam/ord, who was a corn-dealer at Southampton, now deceased, con- 
tracted with Thomas John and Son, merchants, of Youghall, in Ireland, through 
M'Cheane, who was the agent at Portsmouth, of John and Son, for the pur- 
chase of a parcel of black oats, from 500 to 700 barrels, as appeared by the 
following correspondence between M'Cheane and John and Son. 

" M'Cheane to John and Son. Portsmouth, 22nd October, 1831." 
•' I have sold for you to Mr. Bam/ord, 500 to 700 barrels prepared black 
oats, as you can get a vessel to answer at 1 1^. 6d. per barrel on board,*' &c. 

"John and Son to M'Cheane, 26th October, 1831." 
" We observe your sale to Mr. Bam/ord of 500 to 700 barrels of black oats, 
at lis, Gd. per barrel, which shall be shipped the first opportunity. The price 
low, as we now pay at 12*. per barrel, free on board here : you may sell 500 
to 700 barreLs more at 14*. 6d, per barrel," &c. 



plaintiff con- 
tending that he , ... ., . ... 
was entitled to receiTC the oau delivered at Portsmouth ; A, thereupon sold the osu which were 
on board the Gibraltar to another penon at SouthamuUm^ but the plaintiff gaye notice to the 
purchaser that he insisted on having the oau forwarded to Portsmouth, It was subsequentlv 
ascertained that the Gibraltar packet and her cargo was totally lost on her passage from Ireland. 
The plaintiff afterwards sold his interest in the policy to A. Under these circumstances, it was 
held^ that the plaintiff had an|insurable interest, when the policy was effected, and that be was 
entitled to recover in an action against the underwriter. 
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10th November f 1831, Bam/ord and the plaintiff entered into a negotiation Com. Pkas, 
(haying met at Porttea), for the purchase of some hlack oats, and the follow- 
ing note was written and signed hy the plaintiff in a book belong^g to 
Bamford, which was usually carried about by him. 

'* Bought of Mr. Bamford 500 to 700 barrels of prepared black oats, at 
lit. 9dL per barrel, to be shipped by Andrew Carberry, of Dungarvon, and 500 
to 700 barrels of prepared black oats, at lis. 9d. per barrel, to be shipped by 
Tiamas John and Son, of Youghall, both parcels free on board, and freight not 
to exceed 2f.; if it does, Mr. B, to pay the addition. Portsea, 10th November, 
1831, This is to cancel a former sale." 

At the same time Bam/ord wrote in pencQ, and handed to the plaintiff, the 
following note : — " Sold Mr. /. H. Sparkes, 500 to 700 barrels prepared blfft;k 
oats, at lis. 9d. per barrel, on board, to be shipped by Andrew Carberry, and 
500 to 700 barrel of prepared black oats, to be shipped by Thomas John and 
Son, at lis, 9d. per barrel, at Youghall, freight not to exceed 2s. per quarter. 
F. B. Bamford, Portsea, 10th November, 1831. To cancel former sale by Mr. 
Sparkes, who is to have his bill returned." 

At the time of signing these notes, Bam/ord did not know in what vessel the 
oats ordered by him of Messrs. John and Son, as before mentioned, would be 
shipped. The former sale referred to was a sale of oats by Bam/ord to Sparkes, 
to be delivered at Portsmouth, which delivery was not made in consequence of 
the master of the vessel, on board which those oats arrived, refusing to proceed 
to Portsmouth, and insisting on landing them at Southampton. To compensate 
Sparkes for this, M'Cheane negotiated the sale from Bam/ord to Sparkes, men- 
tioned in the above notes. 

14th of November, 1831, Bam/ord received a letter from John and Son, 
dated at Youghall, on the 10th of the same month, as follows: — " We have 
ocHnmenced shipping the black oats sold to you through Mr. M'Cheane, per 
idiooner Gibraltar packet, of Dartmouth, Thomas Metherell, master, for 
Soutkamj^on. She will take from 500 to 600 barrels; and our next will 
indose invoice and bill of lading." 

On the same day Bam/ord addressed the following letter to the plaintiff: — 
** Southampton, 14th November, 1831. I am this day advised by JTtomas John 
and Son that they have engaged room in the schooner Gibraltar packet, of 
Dartmouth, to take about 600 barrels black oats, on your account." 

On the following day, 15th November, the plaintiff forwarded to his agent 
ki London the following letter : — " Have the goodness to insure 400/. on oats 
fer the Gibraltar packet, of Dartmouth, from Youghall, by Southampton and 
Portsmouth, supposed to be not yet loaded." 

In pursuance of this order, a pohcy was effected on the 16th November, 
which was subscribed by the defendant, as underwriter, for 200/., and was the 
policy declared on in this cause. The premium mentioned in the pohcy was 
paid by the plaintiff's agent to the defendant. No other insurance was ever 
effected upon the parcel of 486 barrels of oats hereinafter mentioned, or any 
part of it, either by Sparkes or Bam/ord, or any other person. 

Messrs. John and Son shipped on board the Gibraltar packet 485 barrels of 
black oats, being part of the oats referred to in their letter of the 14th of 
November, and also another parcel of 250 barrels black oats, and 200 barrels 
of barley ; and the shipment was completed on the 14th of November, 1831. 
Tlie foUowing bOl of lading, relating to the first-mentioned parcel only, waa 
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signed by the master, " Shipped, by Thomas John and Son, in the Gibraltar 
packet, of Dartmouth, whereof is master, John Metherell, and now in the port 
of Youghall, and bound for Southampton, say 486 barrels of black oats, and are 
to be delivered at the aforesaid port of Southampton (the danger of the seas, 
&c. excepted,) unto shipper's orders, or to assigns, he or they paying freight 
for the said goods 2^. per quarter, with primage and average accustomed. In 
witness, &c. Dated in Youghall, November 14th, 1831. John MetherelL" 

This bill of lading was indorsed generally by Messrs. John and Son, and 
forwarded to M'Cheane, together with the invoice of those 486 barrels of oats, 
and another invoice of the other parcel of 250 barrels of oats (which last- 
mentioned parcel formed no part of the 600 barrels referred to in the letter of 
John and Son, of the 14th November,) and 200 barrels of barley by the same 
vessel; and on receipt of this letter, M'Cheane addressed to Bamford the 
following letter: — "I have an invoice from John and Son to-day of 486 
barrels of oats for you, per Gibraltar packet, which is all your berth would 
hold, although they thought it would have held 500 to 600 barrels. Tliey 
also send me invoice of 250 barrels of oats, and 200 barrels barley, per same 
vessel, freight 2*., oats and barley, 28, 6d., which they desire we give you at 
lis, 6d, and 148, 6d. if you will relinquish all claim on them for more barley ; 
if not, I am to give you the 200 barrels barley, and the other barrels they will 
ship first opportunity. As this vessel will not come to Portsmouth, perhaps it 
will be as well for you to agree to their proposal, and supply Sparkes hereafter 
with others. Waiting your reply, &c." 

Bamford to M'Cheane, " Southampton, November 21st. 1831. Your favoiu* 
of the 19th is now before me ; I wrote what Johns have done, and what they 
propose, but I have a right to the whole of the oats, or nearly so, according to 
my contract ; and also have a right to full 300 barrels barley. Under these 
circumstances, however, I think it will be best to send Sparke's invoice, and 
draw on him for 736 barrels oats, per said vessel, and I will take the barley, 
and exonorate Johns, if Sparkes accepts. You are aware I have nothing to do 
with any vessel gcnng to Portsmouth with either lot of oats for Sparkes. 
Write me on thia." 

On Monday, the same 21st of November, M'Cheane saw the plaintiff, and 
offered him the option of taking the 736 barrels mentioned in the above letter; 
but the plaintiff required that the Gibraltar packet should make the discharge 
in Portsmouth: when M*Cheane wrote to Bamford as follows: — "Monday 
evening. Mr. Sparkes will take the 736 barrels oats, at lis. 6d,, but he in- 
sists on the vessel coming into Portsmouth. Every one that he has spoken to 
on the subject, says, you are bound to ship them for Portsmouth." 

On the same 21st November, 1831, Bamford, unknown to Sparkes, entered 
into a treaty with E. L. Oke, a corn-merchant of Southampton, to sell him 700 
barrels of black oats ; and upon that occasion a bought note was signed, as 
follows : — " Southampton, November 21st, 1831. Bought of F. B. Bamford, 
about 700 barrels of prepared black oats, free on boco-d, at Youghall, shipped 
per the Gibraltar ^packet, at 2s. freight, price 128. 3cf. per barrel." 

A sold-note, in the same form, was signed by Bamford, and handed to Oke. 

The following letters then passed at the respective times at which they are 
dated. 

Bamford to plaintiff. " November 22nd, 1831. I am exceedingly vexed that 
the Gibraltar packet will not go to Portsmouth : though I am not bound to 
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send her, or any other vessel to any particular port. I should he glad that one Com, Pieat. 
would go to you of course. I shall ship your oats according to my contract, Sparkks 
and do all I can to get a vessel engaged to meet your wishes in the interim. 
If you want hlack oats, I will supply you out of my store with as many quar- 
ters as would he 600 barrels, at 1 Is. 9d. on board, at YoughaU. Can I do 
more?" 

Plaintiff to Bamford. " Cosham, near Portsmouth, 23rd November, 1831. 
By your letter of the 14th instant, you informed me that John and Son had 
engaged room on the Gibraltar packet for about 600 barrels of black oats on 
my aooount, and I immediately wrote to London for insurance to be effected 
on her for 400/., which was done at 20s, per cent. On Monday last, Mr. 
M*Ckeane told me there were two bulks in the Gibraltar packet, amounting to 
736 barrels, which he offered me the option of taking, and I accepted them 
both. I must, therefore, insist on your sending on the Gibraltar packet to 
PortsmoMth." 

M*Cheane to Bamford. "Portsmouth, November 23rd. Your favour of 
22nd came to hand. My orders from Messrs. John and Son are to give you 
the 250 barrels of oats, at 1 1^. 6d,, if you wiU exonerate them from shipping the 
100 barrels barley which remain due to you (on your contract for 300 barreLs), 
after the 200 barrels now on Gibraltar packet. Please say by post to-night, 
if yon agree to this. I do not send documents, or draw, till I receive your 
answer, to save expense of stamps. You said in yours of 21st instant, you 
wiU agree to John and Son's proposition, if Sparkes accepted, but he has not, 
inasmiich as he insists on vessel coming to Portsmouth. The 250 barrels oats, 
and 200 bariey, are insured for 940L in London. You say, in yours of 22nd, 
Sparkes should wait till the 736 barrels are offered him. I offered them to 
him per your orders given 21st instant. Sparkes is at Petersfield market to- 
day, but I fear he will not be satisfied \mless vessel comes on." 

M'Cheane to Bamford. "Portsmouth, November 24th, 1831. I annex in- 
voice of the 736 barrels of oats, 200 barrels barley, per Gibraltar packet, and 
enclose bills of lading and bill for amount, which please return to me as soon 
18 in your power." Invoice 24th of November (on the back of the same 
letter). Invoice of 736 barrels oats, and 200 barrels barley, shipped by 
Messrs. John and Son, at YoUghaU, on board the Gibraltar packet of Dart' 
mouth, John MethereU master, for Southampton, for account and risk of Mr. F. 
B. Bamford, Southampton.** 

On the same 24th of November, Bamford indorsed the bill of lading for the 
483 barrels of oats, with the following document : — " Deliver the within 
named oats to Mr« E. L. Oke, — F. B. Bamford.'* The bill of lading with this 
indoraement was, without Sparke's knowledge, handed to Oke; and on the 
aame day the following invoice was made out by Bamford to Oke. " Invoice 
of 736 barrels prepared black oats, shipped by Thomas John and Son, of 
Youghall, free on board the Gibraltar packet, of Dartmouth, John MethereU 
master, per account and risk of Mr. Oke, Southampton.** Here followed par- 
ticulars, and among them a charge of 51. for insurance on 500/. The price at 
which the said oats were sold by Bamford to Oke, viz. lU. 3(f. per barrel, was 
the market value of the said oats on the 21st of November, 1831. The value 
ti the 486 barrelfi in question, with all the additional charges in the above last- 
mentioned invoice (except the sum of 5/. 9^. 9d. for insurance,) was 321/. 1 6s. 4d. 
Bamford bad not in fact effected any policy for 500/. as stated in the invoice. 
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Com. PieaM. but WES an insurer to Oke of the 736 barrdfl of oats for that sum. On the 
Spark E8 sanie 24th of November, 1831, a bill was drawn by Bamford on Oke for 
»• 478/. 14«. 4d, being the amount of the above invoice. That bill was accepted 

by Oke, and fell due on the 17th of January, and was then paid. The follow- 
ing letters were written and received according to their respective dates. 

The plaintiff to Oke. " 26th of November, 1831 . I shall be obhged if you 
will inform me when the Gibraltar packet arrives at Southampton from 
Youghall, and if you observe any one presuming to touch the black oats on 
board, which I shall endeavour to obtain, coute qu*il coute." 

Oke to Sparkes. " 27th November, 1831. The black oats per Gibraltar 
packet, Mr. Bamford has sold to me, and insurance effected thereon." 

The plaintiff to Oke. " 28th of November, 1831. It is very unpleasant to 
differ with one's friends, but I am determined to try the case with Mr. 
Bamford ; therefore, if the Gibraltar packet does not deliver the oats to me, I 
shall immediately take such steps as my attorney may advise." 

About the 1 6th of December, it was generally believed that the Gibraltar 
packet was lost. She sailed from Youghall to Southampton, on the 1 6th of 
November, but the master or crew have never since been heard of, and it was 
admitted that she was totally lost. On the 16th of November, 1831, the 
pohcy of insurance was sent to the plaintiff by his London agent ; and about 
the 16th o{ April, 1832, the same was, after a long dispute, handed over to 
Bamford, and the following indorsement put upon it, and signed by the 
plaintiff and Bamford. " By this indorsement, the interest on this policy is 
vested in Mr. F. H. Bamford.** At the time that indorsement was made/ the 
plaintiff received 60/. consideration for it. The defendant and the other under- 
writers had not in any way assented to or been apprised, until the action was 
brought, of the above-mentioned indorsement being put on the policy. 

The premium was paid into court. 

The Court was to decide as to the admissibility of all or any of the foregoing 
letters ; and also to form the same conclusions as to all or any of the facts 
herein stated, as a jury would be at Uberty to do at nisi prius. If the Court 
should decide that the plaintiff, under the circumstances, was entitled to the 
whole sum of 400/. insured upon the policy, the judgment was to be for 200/. 

If the court should decide that the plaintiff was entitled only to such a pro- 
portion of the sum insured as 486, which was the quantity of oats actually on 
board, bore to 600, which was the quantity of oats intended to be insured for 
400/., the judgpnent was to be entered for 162/. And, if the Court should 
decide that the plaintiff was not entitled to recover, the judgment was to be 
entered for the defendant. 

m 

Talfourd, Seijt. for the plaintiff. — ^A complete contract was entered into 
between the plaintiff and Bamford, by the agreement of the 10th of November^ 
and the plaintiff afterwards effected an insurance on the oats to Southampton 
and Portsmouth, 

If the transaction had rested there, no doubt would have existed that the 
plaintiff had an insurable interest in the goods ; and it would make no dif- 
ference whether the interest was legal or equitable. Smith v. Lascelles{a), 
where Ashurst, J. says, " The plaintiff had only mortgaged his interest in the 

(o) 2 T. Rep. 188. 
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goods and freight to the defendant ; and therefore although the defendant may Com. Pkd$, 
have insured the legal interest on his own account, he might also have insured Sparkes 
the equitable interest remaining in the plaintiff on the plaintiff's account." v. 

It clearly appears by the plaintiff's letter of the 26th November, that he in- 
sisted on his right to have the oats, and the loss of the vessel was not then 
known. But if it be admitted that Bamford had an interest in the oats, then 
that is sufficient to support the policy, and it is one of those cases where the 
policy will enure for the benefit of the party who was really interested. 
Lucena v. Craufurd(b), Routh v. Thompson (c). The principle laid down in 
Hagedom v. Oliverson (d) is apphcable. There the plaintiff effected an insurance 
on a ship, as well in his own name as in the name of every other person, in 
the usual form, for the benefit of one Schroeder, an alien enemy, and procured 
a license to legalize the voyage ; a loss happened, and ten years afterwards 
Schroeder adopted the insurance, and it was held that the plaintiff might 
recover against the imderwriter, avering the interest to be in Schroeder. 

Maule, contrtt. — The plaintiff had no insurable interest in the oats. He 
might have supposed that the oats were shipped from Ireland in pursuance of 
the contract which he had made with Bamford; but, by that contract, the goods 
were to be forwarded to Portsmouth ; and the oats which were shipped in the 
Gibraltar packet, were consigned to Bamford, at Southampton, and not to 
Sparkes, at Portsmouth. Therefore the insurable interest was in Bamford, an 
he will not be allowed to adopt the plaintiff's insurance after a loss has hap- 
pened. When an insurance is effected, and it turns out that the party had no 
insurable interest, the premiums are returned, subject to a small deduction of 
one half per cent., and the broker's fees ; but if the plaintiff is now permitted to 
recover, the underwriter would be compelled to return the premiums, and also 
to pay for the loss which has been sustained. Here the policy was not effected 
to cover Bamford' s interest. In Irving v. Richardson (e). Lord Tenterden, 
C. J., left it to the jury to say whether a mortgagee of a ship who had insured 
beyond the amount of his mortgage debt, intended to cover the interest of the 
mortgagor, as well as his own, and the Court held, that the direction was 
correct. That principle is applicable to the present case, and it cannot be pre- 
tended that the plaintiff had any view to Bamford* s mterest when he effected 
the insurance. Bamford had, without doubt, such an interest as to enable him to 
insure, but he did not insure ; and it would be dishonest to permit him now to 
recover on a poHcy which was effected by the plaintiff, and which he has pur- 
chased, since the loss, for 60/. The bought and sold note exchanged between 
^ plaintiff and Bamford is silent as to the place at which the oats were to be 
tiivered ; bat there can be no doubt but that the understanding of the parties 
was that the delivery should be at Portsmouth, The plaintiff had no right to 
insist that the cargo of the Gibraltar packet should be delivered at Portsmouth. 
UeY. Thomton{f). H Bamford neglected to deliver oats to the plaintiff in 
poraiance of his contract, then the latter has now a right of action against 
Abr/M for the non-performance of that contract. 

(I) % New Rep. 268 ; S. C. in Error, 1 {d) 2 M. & S. 485. 

Ttnnt. 3*2.'i. b) 2 Barn. & Adol. 193. 

(e) 13 East, 774. {/) 3 Camp. 274. 
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Talfourd, Seijt., in reply. — It is clear the plaintiff had an insurable interest 
in the goods when he effected the insurance, and he did nothing afterwards to 
shew that he intended to repudiate the contract. Alexander \. Gardner (g). 

Cur, adv. vuU. 



TiNDAL, C. J. — Upon the facts stated in the special case, two objections 
have been made by the defendant against the plaintiff's right to recover ; first, 
that at the time of effecting the insurance, the plaintiff had no insurable in- 
terest in the oats shipped on board the Gibraltar packet, and had sustained no 
loss in respect of them, so as to entitle him to maintain the action as to the 
first count ; and, secondly, that Bamford was a stranger to the insurance, and 
had no such interest in the oats at the time of the supposed loss, and had 
sustained no such damage as to entitle the plaintiff to maintain the action on 
the second count of the declaration. If the first objection is determined in 
favour of the plaintiff, it becomes unnecessary to consider the second. For if 
the plaintiff had an insurable interest at the time the policy was effected, what- 
ever change may have taken place in the property in the oats since, can have 
no effect in relieving the imderwriters from their liability, as the plaintiff may 
sue on the policy for the benefit of the party to whom such property has 
passed. And, we think, looking at the situation of the parties, and the effect 
of the correspondence which has passed between them, that the plaintiff had 
an insurable interest in the oats upon which the policy was effected. The ques- 
tion turns upon the right of the plaintiff, at the time of effecting the policy, to 
the specific cargo of oats on board the Gibraltar packet. 

The plaintiff contends, those particular oats were appropriated to him ; the 
defendant, on the other hand, contends that no specific cargo of oats was ap- 
propriated, that he had only a right of action against Bamford on the bought 
and sold note for the non-delivery of oats at Portsmouth, and that he could 
recover the same damages now in such action, notwithstanding the loss of the 
Gibraltar packet. Under the bought and sold notes which 'v^ere entered into 
on the 10th November, there was no interest acquired in any particular. 
Nothing more was specified than that they were oats to be shipped by TTiomas 
John and Son, of Youghall; and (as we think must be inferred from necessary 
intendment upon the face of the contract,) that the oats were to be delivered at 
Portsmouth. This latter condition appears abundantly afterwards from the 
correspondence between the contracting parties. Four days afterwards, 
Bamford, the vendor, has notice that the oats which he intended as the 
subject-matter of the contract, at the time such contract was entered into, 
were shipping for him by Messrs. Thomas John and Co., at Youghall, on board 
the Gibraltar packet, bound to Southampton; and by the same post, Bamford 
writes to the plaintiff, that Messrs. Thomas John and Son have engaged room 
in the Gibraltar packet, to take about 600 barrels of oats on his account. 

This letter appears to us to be an unequivocal appropriation of the oats on 
board the Gibraltar packet, by Bamford, the only person who had the contrbl 
over them. And this appropriation is assented to and adopted by the plain- 
tiff, who, on the following day gives instructions to his agent in London to 
effect the policy on oats, per Gibraltar packet, from Youghall, to Southampton 



(g) I Bing. N. C. 671 ; 1 Hodgres, 147. 
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and Portsmtmih: It is true that Hamford concealed from the plaintiff the fact 
that the vessel was hound only to Southampton; hut as he entered into a con- 
tract to deliver oats, which were afterwards fixed between the parties to be 
these oats at Portsmouth, the plaintiff had the right to hold him to his bargain, 
and to call upon him either to procure the Gibraltar packet to bring them on 
to Portsmouth^ or to forward them by some other vessel to the place of 
deUvery ; as the concealment that the Gibraltar packet was not bound to 
Portsmouth, could not upon any legal principle divest from the plaintiff the 
interest he had in these specific oats. Accordingly the plaintiff, continually 
from this time until after the loss of the oats, insists upon these particular oats 
being forwarded to Portsmouth. The letters from M*Clieane to Bamford of the 
21st and 23rd of November, and the plaintiff's letter of the 2drd, are precise 
and peremptory on the point, insisting on these particular oats being forwarded 
by the Gibraltar packet. On looking at the whole of the transaction, we see 
no assent on the part of the plaintiff to vary his right or claim to those par- 
ticular oats, until after the policy is effected, and the loss known. And we are 
not aware of any principle on which a change in the interest, after the poUcy 
is effected, much less after the loss has happened, can be set up as an answer 
by the underwriters against a claim for such loss. We therefore think, upon 
the facts stated in the case, the plaintiff is entitled to judgment for 1 62/. 
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Judgment for the plaintiff. 



Hewison and an'. Assignees of Gi:o. Mickle, a Bankrupt, 

and John Mickle, v. Guthrie. 

j4prU20th. 

T'ROVER to recover a policy of insurance. The declaration stated, that In trover by the 

after the bankruptcy of George Mickle, to wit, on the 23rd of January, £^^^1 "ore. 

1835, X. Hewison and C. Smith, as assignees of George Mickle, and the plaintiff, cover a policy 

John Mickle, were lawfully possessed as of the property of them the said L. jhedljf^dant 

Hewison and C. Smith as such assignees as aforesaid, and the said /. Mickle, of pleaded a cus- 

a certain policy of insurance, whereby Guthrie and Chalmers, agents, as well Rurance brokers 

in their own name as for and in the name and names of all and every other ^ *1V® * R^ne- 

person or persons to whom the same should appertain, &c., did make assurance policies of in- 

&c. upon the ship Diadem ; and beinff so possessed thereof, the plaintiffs after- ""«^*"ce in their 

, .1 J HIT ., ,. ^. . poiwesiiion for 

wards, to wit, on the same day, casually lost the said policy of insurance out of their general 

tH«r nnwu^ssion &c balance; that 

ineu- possession, occ. nxuiyx^l deal- 

Plea, — That the defendant, before and at the time when the said George Iurs and ac- 

Mickle became bankrupt, and from thence until and at the time of the said betweenXe 

supposed conversion in the said declaration mentioned, carried on and still bankmptand 

carries on the trade and business of merchant and insurance agent, in the city and that at the 

of Lmbn, under the style and firm of Guthrie and Chalmers, and that there time of the con- 
^ '' version the 

bankrupt was indebted to tlie defendant in 200/. Replication— that the 200/. was the price of 
goods sold to the bankrupt upon twelve months* credit; and that a bill of exchange wan drawn 
and accepted in payment, which biil was not due at the time of the conversion. Held^ first, 
that by taking the necurity the lien was gone: secondly, that the defendant could not rest his de^ 
fence upon the stature relating to mutual credits, (6 G. 4, c. 16, s. 60,) without specially 
pleading the facts : thirdly, that if the plea of mutual credits were set up, then it oould not soc« 
cccd, because it did not appear that the balance was due at the time of tne bankruptcy. 

b2 
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is an ancient and laudable usage and custom of merchants, in the said city of 
London, for all insurance agents who shall effect policies of insurance on behalf 
of others, to have a general Hen upon such policies of insurance in their pos- 
session for their general balance. That previous to and at the time when the 
said policy of insurance, in the said declaration mentioned, was effected by the 
said defendant as hereinafter mentioned, and before and until the said G, 
Mickle became bankrupt, the said defendant was accustomed to deal with the 
said G, Mickle, on his and the said G. Mickle* s own and separate account, and 
not with the said G. Mickle and the said plaintiff John Mickle jointly : and 
that mutual accounts, before and at the time of the said pohcy of insurance 
being effected by the said defendant, for and on accoimt of the said G. Mickle^ 
as hereinafter mentioned, existed between the said defendant and G. Mickle 
only, and not between the said defendant and the said G. Mickle, and the said 
plaintiff, /. JlftcA:/e, jointly : and that whilst such mutual dealings and accoimts, 
as aforesaid, existed between him and the said G. Mickle, and before the said 
G. Mickle became bankrupt, to wit, on the 22nd of April, 1 833, the said G. 
Mickle solely, and on his own separate accoimt, and not jointly with the said 
plaintiff /. Mickle, gave an order to the said defendant to effect the said poUcy 
of insurance, in the said declaration mentioned, for him the said G. Mickle, and 
on his account, and without any notice that the said plaintiff J. Mickle had 
any concern or interest whatsoever in the said policy of insurance, and the said 
G, Mickle concealed from the said defendant that any other person had any 
concern or interest in the said insurance. 

And the defendant further said, that he, having so received such order as 
aforesaid, afterwards, to wit, on the 14th May, 1833, effected the said policy of 
insurance on the credit and account of the said G, Mickle alone, and not for 
the said G. Mickle and the said plaintiff /. Mickle jointly, and without any 
notice or knowledge that the said plaintiff J, Mickle was in any manner con- 
cerned or interested in the said pohcy. That from the time of the said policy 
of insurance being effected, hitherto, the said policy of insurance had con- 
stantly remained in the possession of the said defendant ; and that at the time 
of the request and refusal to deliver the said policy, and the said supposed 
conversion, in the said declaration mentioned, the said G, Mickle was indebted 
to the said defendant on the general balance of accounts between them in a 
large amoimt, to wit, the sum of 200/. ; and that by the said usage and custom 
of merchants, the said defendant had a Hen to the extent of the said debt 
upon the said poHcy in the said declaration mentioned, and was entitled to 
retain the same until such Hen as aforesaid was satisfied. That at the time 
the said policy was so converted, as in the declaration was mentioned, the said 
defendant gaii^ notice to the said plaintiffs of his said Hen, and refused to 
deHver the same to the ^d plaintifis until the same was satisfied, as he law- 
fully might for the cause aforesaid. Yet the said plaintiffs whoUy neglected 
and refused to pay or satisfy the said Hen ; whereupon the said defendant re- 
fused to deHver to the said plaintifis the said policy, as in the said declaration 
is mentioned, which was the said supposed conversion in the said declaration 
mentioned, and that the defendant was ready to verify. 

Replicaiion. — ^That the said sum of 200/. in the said plea mentioned, was 
and is the price and value of certain canvass before then sold and delivered, by 
the said defendant, to the said G, Mickle, at his request ; and that the said 
Oiiivass was sold and deHvered by the said defendant to the said G. Mickle 
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«pon a credit of twelve months from the time of such sale and deFivery, and dm. PUm^ 
which credit had not expired at the time of the said conversion. That at the Uewisoit 
time of the said sale and delivery of the said canvass, to wit, on the 31st of v. 

Jamuay, 1^34, the said defendant, for and on account of the price of the said 
canvass, made and drew a certain hill of exchange in writing upon the said 
G, Michie, whereby the defendant requested the said G. Michle to pay to him 
or his order the sum of 204/. 10^. 6{f., being the price of the said canvass, 
twelve months after the date thereof, which period had not elapsed at the 
time of the said conversion in the declaration mentioned, or at the time of the 
commencement of this suit ; which said bill of exchange the said G. Mickle, 
before his bankruptcy, and before the said conversion, to wit, on the said last- 
mentioned day, accepted and dehvered to the defendant for and on account of 
the said canvass, and which the defendant then received and accepted of and 
from the said G. Mickle, for and on account of the price of the said canvass ; 
and that the plaintiffs were ready to vertfy, &c. 
Demurrer and joinder in demurrer. 

Sir Wm, Foiiett, in support of the demurrer. — ^This is a case of mutual credit 
between the bankrupt and the defendant, which gave a right to the latter to 
retain the policy as a security for the balance due to him. — Ex parte Deeze (a), 
French v. Fenn (b), Atkinson v. Elliott (c), Parker v. Carter (rf), Olive v. 
Swutk (e), Gibson v. Bell (/). It may be said that the debt does not appear to 
liave been due at the time of the bankruptcy : but it is immaterial whether it 
was then due or not ; the only question being, whether this is not a ** mutual 
credit" within sections ^i^y and fifty-one of the Bankrupt Act, 6 G. 4, c. 16. 

Bow^as, Seijt. contrit. — ^The defendant's right of lien was gone when he 
accepted the bill of exchange, payable at a friture day, as a security for the 
money due from the bankrupt. In Cowell v. Simpson (g) it was held that a 
M^citor's lien on papers was superseded by taking security, and Lord Eldon 
observes — " In the case of a factor, who has a Hen both for his expenditure 
upon the goods in his possession and his general balance upon former trans- 
actions, entering into a special contract for a particular mode of payment, he 
k)6es the lien. In various trades the demand being for work and labour ap* 
]died in some instances upon the particular goods, and others upon other 
goods also, though the possession had been given up. it is universally laid 
down, that if that takes place imder a special agreement, there is no such 
hen : and if it commenced under an implied contract, and afterwards a special 
contract is made for payment, in the nature of the thing, the one contract de- 
stroys the other." Weldon v. Gould (A), Worrall v. Johnson (i), Stevenson v. 
Blakeiock (j). Chase v. Westmore (k), Houghton v. Matthews (/), are to the 
same effect. The point which has been raised, that this account discloses a 
rnntoal credit, under the Bankrupt Act, cannot be raised upon these pleadings : 
tiie defendant ought to have pleaded the particular facts which entitled him 
to treat his transactions with the bankrupt as amounting to a mutual credit. 



(«) 1 Atk. 228. (fr) 16 Vesey, 276. 

Cooke's Bankrupt Laws, 565, 8th ed. (A) 3 Esp. N. P. C. 267. 

Rep. 378. (0 2 Jac. & Wal. 214. 



ie) 7 T. 

lA 1 Cooke'sBankrupt Uws, 573, 8th ed. U) 1 M. & S. 536. 

(ff) 6 Tinnt 66. (k) 5 M. at S. 180. 

00 1 Binf . N. C. 743 ; 1 Hodges, 136. (0 3 Bos. & P. 485. 
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witiiin the 50 8c 51 . sees, of the statute. But if this were not so, the defendant 
would not be entitled to succeed on that ground ; here the debt does not ap- 
pear to have been due to the defendant, at the time of the bankruptcy, and all 
the cases which have been cited are distinguishable. Ex parte Ochenden (m) 
is contrary to Ejc parte Deeze (n) ; and Rose v. Hart (o), Sampson v. Burton (p), 
Rosev. Sims (g), Clarke v. Fell (r), are authorities to show that this transaction 
coidd not be brought within the meaning of a mutual credit. 

Sir Wm. Follett, in reply. — It may be admitted that the lien cannot be set 
up in consequence of the security being given ; but the whole of the facts appear 
upon the pleadings, and they disclose such a dealing between the bankrupt 
and the defendant, as to entitle the latter to \he benefit of the 50 and 5 1 Sec- 
tions of the Bankrupt Act. Rose v. Hart(p) was overruled by Gibson v. Bell (J). 

Cur, adv, vult. 



TiNDAL, C. J. — We think the question in this case must be disposed of 
upon a ground which will make it unnecessary to consider many of the points 
which have come into discussion before us. 

The plaintiffs declare in trover for a policy of insurance ; and the defendant, 
by his plea, alleges an ancient custom in the city of London, for insurance 
brokers to retain in their possession all policies effected by them, under a hen 
for their general balance, and then sets up the balance due to him at the time 
of the demand and refusal. The plaintiff, in his rephcation, states, that the 
sum for which the lien is claimed is the price of some canvass which the de- 
fendant had sold at a credit of twelve months, which credit had not expired 
at the time of the conversion ; and further, that the defendant had drawn a 
bill of exchange at twelve months upon the bankrupt, the purchaser of the 
canvass, which biU was accepted by him, and was received by the defendant 
on account of the price of the canvass, before the time of the conversion. To 
which rephcation tbe defendant demurs. 

Now it is well estabHshed, by the authorities cited at the bar, that if a 
«ecurity is taken for the debt for which the party has a hen upon property 
of the debtor, such security being payable at a distant day, the lien is gone. 

The case of Cowell v. Simpson (ti), and the authohty of Lord Eldon, in ap- 
pl3ang the doctrine there laid down to the case of factors and other traders, is 
decisive on the point. But if the defendant has lost by his own act the right 
to retain as a hen, upon which he rehes in his plea under a particular custom 
of the city of London, he cannot be allowed to desert his plea, and rest his 
defence upon another and totally distinct ground, viz., a right to retain the 
property in question for a balance due to him on mutual credit between him- 
4Belf and the bankrupt. Even if the facts of the case would have warranted such 
a defence, he was as much boimd to plead the particular facts, and bring himself 
^thin the clause of the statute relating to mutual credits, as to plead the 
custom which he has actually set up, and to endeavour to bring himself within 
«uch custom. And although it has been argued at the bar, that the general 



(m) 1 Atk. 234. 
(n) 1 Atk. 228. 
) 8 Taunt. 499. 



s 



} 2 Brod. k Bing. 89. 



(q) 1 B. & Ado. 521. 
(r) 1 Nev. & M. 244. 

I) 1 Bing. N. C. 743; 1 Hodget, 138. 

u) 16 Vei. 275. 
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balance for which the lien is claimed is virtually and substantially a balance Com, PUas, 
upon mutual credit between the parties, yet it has been answered, and we xj^"^^^ 
think satisfactorily answered, that it does not appear on the record that the v. 

mutual credits upon the residt of which the balance is claimed, were given Gbthbie. 
before the bankruptcy, so as to make the balance claimed a balance due at the 
tiine of the bankruptcy ; the only allegation being, that the bankrupt was in- 
debted to the defendant in this general balance " at the time of the request 
and refusal to deliver the poHcy, and of the supposed conversion." Even, 
therefore, admitting the defendant might set up this right to retain the policy 
for his general balance, imder a plea of mutual credit, we think the facts 
pleaded upon the record do not bring the case within that principle. We 
therefore g^ve judgment for the plaintiffs. 

Judgment for the plaintiffs. 



HoLLis and Wife, Executrix of J.Davies, deceased, u.Palmek. 

April 29th. 

A SSUMPSrr on a promissory-note. The declaration stated, that the de- in assumpsit 

fendant theretofore, and in the lifetime of John Davies, to wit, on the 26th ^^^ '"""*3f «iue 

/tt/y, 1819, made his promissory- note in writing, and dehvered the same to the note, pnyable 

said J. Davies, and thereby promised to pay to the said J. Davies, or his order, J|^e*didaratii»n 

on demand, the sum of 127/. lOs, 8d. for value received for goods, with in- suted, that the 

terest for the same, from the day of the date of the said promissory-note. And not*pdid"ihe 

the defendant then, in consideration of the premises, promised the said /. an'oum of the 

Davies, in his lifetime, to pay him the amount of the said note according to icresi, " ex^ 

the tenor and effect thereof ; yet the defendant disregarded his promise, and "**' *?!*'*"' o^ 

J.J , r ^ ' •» t ' r r thc SaiU HOtC 

Old not pay the amount of the said note and mterest, or any part thereof, to from its date 

/. Davits, m his lifetime, or to the said Thomas Mollis and Charlotte his *}P '° * 5f "•^^^ 

day within 

wife, executrix as aforesaid, or either of them, since the death of /. Davies, six years next 
except interest on the said note, at the rate of 5/. per cent., from the day of coinmenwmcnt 
the date of the said note, up to a certain day within six years next before the «f the suit." 
commencement of this suit, to wit, the 26th of April, 1830; and which in- pleaded *the 
terest waa within six years next before the commencement of this suit, to wit, Statute of Li- 
on the said last mentioned day, paid by the defendant to the said /. Davies, the usual form, 
in his lifetime. «"** "P°" » ^^- 

. . murrer to the 

Plea. — ^That the said cause of action in the declaration mentioned, did not, pjea it was 
nor did any part thereof, accrue at any time within six years next before the pi^ca wasVood 
commencement of this suit, in manner and form as the plaintiffs had above because ttie in- 
thereof complained. Conclusion with a verification. cessory to the 

Demurrer and joinder. principal 

money ; and the 
allegation of 

Peacock, in support of the demurrer. — ^The Statute of Limitations bars the {{J^ JJficreg^l^a, 
remedy, not the debt, Higgins v. Scott (a). In Spears v. Hartley (b), it merely a state. 
was held, that a right of hen may exist, although the Statute of Limitations d^^^^^ ^^iJlj 
has barred the remedy to recover the debt. [Tindal, C. J. — ^The Statute of might' or might 

' not lake the 

case out of the 
(a) 2 B. & Adol. 413. (b) 3 Esp. 81. kiatutc; and 

rtmble^ that the 
allegatioD of pay mens of interest was introduced prematurely, and need not be noticed in the 
pics. 
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Com. Pleat, LimitatilonB does not apply to liens : it says, that all actions shall be brought 
within six years after the cause of action.] Secondly, The plaintiffs are entitled 
to interest upon this note, de die in diem, and the payment of interest within 
six years is sufficient to take a case out of the Statute of Limitations, 
Bealy v. Greenslade (c) ; and that even to the extent of shewing an acknow- 
ledgment by all the joint makers of a note. Burleigh v. Stott (d). Pease v. 
Hirst {e). Here the plea admits the payment of the interest within six years, 
and therefore the statute does not operate as a bar ; and if the plea is bad as 
to part of the debt, it is bad as to the whole of it. A note payable on demand 
with interest until paid, is not demandable instantly; and in Gasoyne v. 
Smith (/), it was held, that such a note is not to be considered as overdue, 
and liable to equities between the parties. Barough v. WMte (g), Heywood v. 
Watson ih). 



Stephen, Seijt., contrH, — ^What is the contract set out in the declaration ? 
It is, that the defendant promised to pay a sum of money due on a note, with 
interest. The principal and interest grow out of the same contract, and the 
interest is accessory to the principal, and cannot be separated from it. If the 
recovery of the principal is barred by the operation of the Statute of Limita- 
tions, the right to recover the interest is barred also. The declaration is of a 
very artful description, and is framed to entrap the defendant. 

It is difficult to meet it by the plea, for if the defendant denies that interest 
has been paid, the issue is taken upon that fact. If it is not denied, then the 
present objection is raised, namely, that the plea does not answer the whole of 
the declaration. The payment of interest is only evidence from which a promise 
to pay the principal may be inferred ; but such a stratagem as is now attempted 
wiU not be encouraged. There is a rule in pleading which is applicable to 
this case, namely, that if any matter is introduced prematurely it need not be 
noticed. Sir Ralph Bovy's case (i). There, in debt upon an escape, the plain- 
tiff set forth in his declaration a voluntary escape ; the defendant pleaded that 
he took him upon a fresh pursuit, to which there was a demurrer, because the 
defendant did not traverse the voluntary escape, " and it was resolved for the 
defendant; for it is impertinent in the plaintiff to allege it, and no ways 
necessary to his action. 'Tis out of time to set it forth in the declaration , 
but it should have come in the replication. Tis like leaping (as Hale, Chief 
Justice, said) before one come to the stile, as if in debt upon a bond the 
plaintiff should declare, that at the time of sealing and delivery of the bond 
the defendant was of fiill age; and the defendant should plead fleins age 
without traversing the plaintiff's allegation." Harvey v. Reynold (j). 

Peacock, in reply. — ^The declaration is not drawn with a view to surprise 
or entrap the defendant ; it is now the usual mode of pleading to give the 
defendant credit for sums paid, to save the costs of an issue on a plea of pay- 
ment, which the plaintiff would otherwise be obliged to pay. The allegation 
that the interest was paid, was also necessary to shew that the plaintiff had 
treated it as a continuing security, and not as a note which was overdue. A 



(f) 2 Cr. «r J. 61. 
(d) 8 B. & Cress. 36. 
{e) 10 B. & Cresf. 122. 
(J) 1 M^Leland & Y. 338. 



(g) 4 B. & Cress. 325. 

(A) 4 Bing. 4W6. 

(<) Ventris, 217; 3 Kfb. S. C, 55. 

(» Latch, 200. 
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fistinction is always taken between a note payable with interest, and one which Com. Pleat, 

is not ; in the latter case a defendant cannot be arrested for the interest ; in holms 

Ac former he may, and the jury are not obliged to give interest by way of ^ v. 
damages, unless the note specifies that interest shall be paid. 

TiNDAL, C. J. — ^The objection in this case arises on the plea of the Statute 
of Limitations, which is pleaded in the ordinary form, namely, that the cause 
of action did not accrue at any time within six years next before the com- 
mencement of the suit. Two objections are made. The first is, that the plea 
is no answer to the statement in the declaration, because it admits that the 
interest is due. That argument proceeds on the supposition that you may 
sever the ground on which the principal and the interest arises; but this 
is not an argument which ought to prevail, for the principal and the interest 
have always been treated as arising out of one and the same contract. The 
interest is merely accessory to the loan. 

The second objection is, that the plea is no bar. The declaration is not 
drawn in the usual form, but it states, that the defendant did not pay the 
amount of the note and interest, " except interest on the said note, at the rate 
of 5/. per cent, from the day of the date of the said note, up to a certain day 
within six years next before the commencement of the suit, to wit, the 26th 
of April, 1830; and which interest was within six years next before the 
oonunencement of this suit paid by the defendant to the said /. Davits in his 
lifietime." Now this is put in a very vague manner ; versatur in generalibua. 
The question is, whether the plea is an answer to the whole declaration. 
Now what is the cause of action ? The answer is, that a promissory-note is 
the cause of action. The interest is not the cause, but the payment of it is a 
&ct which may shew that the cause of action subsists. The legal efiect of the 
payment of interest appears, by stat. 9 G. 4, c. 14, s. 1, which contains a 
proviso, that nothing therein contained should alter or take away, or lessen 
the effect of any payment of any principal or interest. The payment of 
interest since this statute, has therefore the same effect which it had before. 
But how can it be said whether it affords a presumption that the principal is 
still due, unless the circumstances which accompanied the payment are known. 
It is only a medium of proof, and consequently, this declaration merely dis- 
closes evidence, which may take the case out of the operation of the statute. 
I am, therefore, of opinion, that our judgment must be for the defendant. 

Park, J. — The declaration contains an allegation as to the payment of in- 
terest, which, as it appears by stat. 9 G. 4, c. 14, is merely matter of evidence. 
If this declaration were allowed, the effect would be, that the question of fact, 
as to the payment of interest, would be withdrawn from the consideration of 
the jury. It is not a usual mode of drawing a declaration, and I am of 
opinion that the plea is good, and answers the whole cause of action. 

Vaughan, J. — I am of the same opinion. The plea is substantially an 
answer to the whole declaration. The interest is merely accessory to the 
principal. 

B08ANQUBT9 J.— The interest must foUow the principal, to which it is 
merely accessory : atcessorium sefuitvr suum pHndpah. If the argument for 
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Com.Pkas. the plaintiffs could be supported, it would be somewhat extraordinary, that 
j^^Cyi^ since the statute was passed, no person has brought an action to recover a 
V, debt under similar circumstances*; and the absence of all authority upon this 

point is a strong ground to support our judgment. The allegation in the 
declaration, as to the payment of interest, merely amounts to evidence which 
is not conclusive of a promise to pay the note. Another answer is, that the 
allegation is premature, and need not be noticed in the plea. 

Judgment for the defendant. 



^pHiim. Fenn t?. Grafton and an'. 

?he*c" 'e*ihc°" C^SE. The declaration stated, that the plaintiff, before and at and after the 
plaintiff* de. time of committing the grievances thereinafter mentioned, was lawfuUy pos- 

w*ii posHcsaed sessed of a certain messuage and premises, with the appurtenances, situate in 
of a " meMuage Coleman Street, in the city of London, and in which said messuage and premises 
with^h^'oppur. ^® plaintiff and his family had, during all the time aforesaid, resided and dwelt ; 
tenancM ; ihe nevertheless, the defendants contriving and wrongftdly and unjustly intending 
thin allegation, to injure, prejudice, and aggrieve the plaintiff in the possession, use, occupa- 
and at I he trial ^jqjj^ j^^d enjoyment of his said messuage and premises, and to render the 
that the plain- same incommodious, unfit for habitation, and of little or no use or value to the 
ttfrhad the ae- plaintiff, whilst the plaintiff was so possessed thereof, and so resided or dwelt 
occupation of with his family aforesaid, to wit, on, &c., wrongfully and unjustly threw, 
ofad'weliitiK- po^ired, or spilt, and caused and procured to be thrown, poured, or spilt, 
houae :— //^W, large quantities of water near a certain room or rooms of the plaintiff, in, 
dence did not >ipon, and belonging to the said messuage or premises of the plaintiff, in so 

nef^ative the careless, ne&:lifi:ent, and improper a manner, that, by reason thereof, after- 
•llejCaiion that , . « , ,. , . \. -, j . r i 

the plaintiff' wards, to Wit, on, &c., and on divers other times afterwards, and before the 

was pasKetiNed commencement of this suit, divers larc^e quantities of water ran and flowed 
of a nieKKUiif^e. 01 

Whether the from the landing place or stairs down to, upon, against, and into the said 
^Jbjla io"a''" '•^^ ^d rooms in the said messuage and premises of the plaintiff, and the 
apecial demur- walls, floors, wainscotings, furniture, carpets, carpeting, papering, stairs, 
ground of un- doors, and other parts thereof, and thereon being, and thereby greatly weak- 
certainty, by ened, injured, wetted, and damaged the said messuage and premises of the 
uaeof the word ^^^^ plaintiff, and the said walls, floors, &c. thereof, and wrongfully and im- 
tneaauage, properly made great noises and disturbances near to and adjoining the plain- 

tiff's dwelling-house and rooms thereof respectively belonging to the said 
plaintiff ; and by reason of the premises, the said room and rooms in the said 
messuage and premises of the said plaintiff became and were incommodious 
and less fit for habitation, and also by reason of the premises, the plaintiff lost 
a lodger, &c. The defendants pleaded, that the plaintiff was not possessed of the 
messuage and premises, with the appurtenances, in the declaration mentioned, 
in manner and form as he had in that behalf above alleged, &c. Issue thereon. 
At the trial, before Tindal, C. J., at the London sittings after Hilary Term, 
it appeared that the plaintiff occupied the shop and second floor of a house in 
Coleman Street, and that the defendants occupied the remainder of the premises. 
The occupation of each party was separate and distinct, and each held under 
the same landlord. There was but one staircase and one outer door belonging 
to the premises, which were used in common. The jury found a verdict for 
the plaintiff; damages 20/. 
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Bompas, S^t., in pareuance of leave reserved, moved for a rule nisi to enter Com, PUas. 
a nonsuit, upon the ground that the issue which was raised had not heen Fenit 
proved ; inasmuch as it appeared that the plaintiff was not possessed of a mes- v. 

soage. He contended that the evidence shewed, that the word messuage was 
improperly used in the declaration ; and that the defendants were misled hy the 
description, and were prevented from pleading their right to occupy the other 
parts of the premises. 

Cur. adv. vult. 

TiNDAL, C. J. — ^The issue raised is, whether the plaintiff was possessed of the 
messuage and premises, with the appurtenances, in the declaration mentioned, 
modo et formd ; and the question is, whether this issue is supported hy the 
evidence ; for the objection of uncertainty in the improper use of the word 
meseoage, could only be taken advantage of upon special demurrer. It ap- 
peared, at the trial, that the plaintiff was not possessed of the whole of the 
house, but that he had the separate use and occupation of one of the 
floors and other parts of it ; and that the defendants had the exclusive use of 
the remainder of the premises. Now, although the word messuage may im- 
port more than the word dwelling-house, it does not necessarily happen that it 
muMt do so. It ia frequently used synonymously with that word, as in con- 
veyances, where " all that messuage or dwelling-house" is a usual mode of 
description ; and if the declaration had stated that the plaintiff was possessed 
of a dwelling-house, there can be no doubt but that the allegation would have 
been supported by the evidence. Lord Coke (a) says, " Likewise a chamber 
or room, be it upper or lower, wherein any person doth inhabit or dwell, is 
domms mansionalis in law." In Tertnes de la Ley (b), it is said, " that a house and 
a messuage differ, in that a house cannot be intended other than the matter of 
building; but a messuage shall be said all the mansion place, and the curtilage 
diall be taken as parcel of the messuage." And Spelman, in his Glossary, tit. 
Messmupum, after stating it is properly a dwelling-house, vrith land, adds, 
" transferiur ad honestum quodvis donUcUium sine pradro ; unde et ades urbicas 
' messuagia ' nmicupamus** We, therefore, think that the verdict ought not to 

be disturbed. 

Rule refused. 

(a) 3 Inst. 65. (6) Title ' Mease,' 428. 

Weston r. Foster. Apru^th. 

A SSUMPSrr for money lent, for money paid, for interest, and for money 1. It cannot be 

found to be due on an account stated. pleaof wour * 

Pleas. — First, jwwi assumpsit ; second, that after the making of the promises ouumpHt that 

in the declaration mentioned, and before the commencement of the suit, to cepted by the * 

wit, on the 5th of August, 1834, an account was stated between the plaintiff P'nin«|tt'» >" »- 

and defendant of and concerning the said several sums of money in the de- money which 

daration mentioned, being such account stated as in the declaration was men- J^^* ^^"J^'t*^ 

(lays before 
the bond was given. 

8. In aaTODipsit for monev lent, the defendant pleaded that the plaintiff accepted a bottomrj 
bimd in satislaction and discharge of the debt; it was proved that a bond was given, but only 
M an additional security for the money lent, and after verdict for the plaintiff the Court refused 
to gcaat a oew urial. 
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Com, Pleat, tioned ; and, upon that accounting, the defendant was then found to be in 
arrear and indebted to the plaintiff in the sum of 406/. That the causes oi 
action in the declaration mentioned, so far as related to the said sum of 406/. 
parcel, &c., arose and accrued to the plaintiff for and in respect of certain 
disbursements made for and on account of a certain brig or vessel of the 
plaintiff, called the Elizabeth^ whereof Robert Fortune was master and com- 
mander, then lying and being off Sierra Leone, on the coast of Africa, and 
monies supplied for the purposes of enabling her to sail and proceed in a cer- 
tain then intended voyage on which she was about to proceed, to wit, from 
Sierra Leone aforesaid to England, and for interest on such monies re- 
spectively. That afterwards, and after such account had been and was so 
stated as aforesaid, and before the vessel set sail from Sierra Leone on her 
said intended voyage, and before the commencement of this suit, to wit, on 
5th August, 1834, aforesaid, the said Robert Fortune so being such master and 
commander of the said brig or vessel, did, for and on account of the said 
several causes of action in the declaration mentioned, so fEur as the same re- 
lated to the said sum of 406/. parcel, &c., make and seal, and as his act and 
deed, dehver to the plaintiff, the said Robert Fortune's certain writing obligatory, 
commonly called a bottomry bond, in the penal sum of 812/. under and sub- 
ject to a certain condition thereunder written, whereby, after reciting that 
the vessel Elizabeth, whereof the said Robert Fortune was master, was then 
bound home and forthwith to depart on her return voyage to England, and 
that in consequence of the great sickness and mortality that had prevailed 
amongst the crew of the said brig, and the detention and expense arising 
therefrom, the disbursements of the vessel had amounted to an unusually 
large sum, and that the owner of the brig had not furnished the master with 
the means of paying the same and proceeding on his intended voyage ; and 
thereupon the master was incapacitated to take up money for supplying the 
brig for her intended voyage, which voyage and employment the owner of the 
brig had consented and agreed to ; and that the plaintiff had paid and lent 
unto the said master the sum of 406/. of lawful money of that colony, and 
was contented and agreed to stand to and bear the hazard and adventure 
thereof, on the hull or body of the said ship during the voyage, so as the 
same did not exceed three calendar months from the first day of the then 
present month of August to be accounted ; the condition of the said writing 
obligatory was declared to be such, that if the said vessel should and did ac- 
cordingly, with all convenient speed, proceed and sail on her said voyage to 
England (the damages and casualties of the seas excepted) ; and also if the 
said Robert Fortune, his heirs, executors, and administrators, did and should, 
within ten days next after the return and arrival of the said brig or vessel at 
her port of deUvery from her said intended voyage, or at the end and expira- 
tion of three calendar months as aforesaid, which of the said terms should 
first and next happen, well and truly pay, or cause to be paid, to the plaintiff, 
his executors, administrators, or assigns, the sum of 406/., together with 20/. 
of like lawful money for every calendar month the said brig should be out on 
the voyage, over and above three calendar months, to the expiration of six 
calendar months, to be accounted as aforesaid, and so in proportion for less 
than a month ; or if in the said voyage, and within the said three calendar 
months, to be accounted as aforesaid, an utter loss of the sud ship or vessel 
by fire, enraaies, or casualties, should unavoidably happen, to be sufficiently 
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proved by the aaid Robert Fortune, his hein. executors, or administrators, C<m, Pktu, 
then the said writing obligatory was to be void, otherwise to remain in full \r7^^^^ 
force and effect ; which said writing obligatory the plaintiff then, to wit, on r. 

die said 5th ci Auym^ aforesaid, accepted and received of and from the said 'o*'*** 
Bobert Fiortmmt, in full satisfiaction and discharge of the said several promises 
in the declaration mentioned, as to the said sum of 406/., and of all damages 
md soma of money thereupon due and owing, or accrued. 

A loss of the vessel on her homeward voyage, within the meaning of the 
condition, was then averred in the usual form, concluding with a verification. 

RepKcmtiom ." — ^To the first plea, a similiter ; to the second, that the plaintiff 
did not accept or receive, of and from the said Robert Fortune, the said writing 
obligatory in full sadsfaction and discharge of the several promises in the de- 
daration mentioned, as to the said sum of 406/. parcel, &c., in manner and 
form as the defendant had in and by his second plea in that behalf alleged. 

At the trial, before Park, J., at the London sittings after last Trinity Term, 
it was in evidence that, on the 4th of August, 1834, Fortune, the master 
of the brig EUzabetk, drew bills at Sierra Leone on the defendant in 
Emglamd, payable thirty days after sight, to the amount of 338/., which bills 
he indorsed to the plaintiff, whose agent at Sierra Leone had advanced him 
that amount to enable him to meet the necessary expenses of the vessel, which 
was then about to proceed on her homeward voyage. On the 6th of August, 
the plaintiff^s agent required the master of the vessel to give him the bottomry- 
bond mentioned in the plea, but he retained the bills of exchange, which were 
duly remitted to England, The 406/. mentioned in the bond, consisted of the 
338/. advanced, and 68/. maritime interest for the risk. 

Tlie vessel was lost on her homeward voyage, and the bills of exchange 
having been dishonoured, this action was brought. The jury foimd a verdict 
for the plaintiff on both issues, damages 338/. 

• 

Taddg, Seijt., obtained a rule nisi for a new trial, upon the ground that the 
whole of the facts which were proved shewed but one transaction, and that 
the bond appeared to have been accepted in satisfaction of the simple contract 
debt. In answer to an objection made for the plaintiff at the trial, that the 
bond was void, he relied upon the case of the Tartar (a), as showing that such 
a bond could have been enforced. 

F. Kelly and Butt shewed cause. — ^This is not a motion in arrest of judg- 
ment, and the question whether the bond is or is not void, does not now arise. 
If it did. Abbot on Shipping, 125, 5th ed. shows that the bond was void. But 
it is a sufficient answer to this application to say, that if the defendant had 
intended to show that the simple contract debt was merged in the higher 
security, it ought to have been specially pleaded, Reg. Hil. T. 4 W. 4. 
I. Assumpsit. Each issue must be separately considered, and at the trial 
^ defendant chiefly relied upon the second, namely, that the bond was ac- 
cepted in satirfiftction of the debt ; but now that the jury have decided that 
question in favour of the plaintiff, the defendant cannot take the objection of 
merger, under the plea of non-assumpsit. 

Taddf, Serjt., and Andrews, Serjt., contrd. — ^The plea of non-assumpsit ope- 
rates " aa a denial in fact of the express contract or promise alleged, or of 

(a) 1 Haggftrd Adm. Hep. 1. 
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Com. Pleas, the matters of fact from which the contract or promise alleged may be implied 
Westoh ^y law." That means the whole of the matters of fact. [Tindal, C. J. — ^The 
V. matter of fact asserted in the declaration is the lending of the money. You 

desire to import new matter de/iors that.] The plaintiff did not prove any 
express contract, but all the facts were in evidence to raise an implied pro- 
mise by the defendant ; and when these facts are looked at, it will appear that 
the simple contract debt merged in the bottomry-bond ; and this bond could 
have been enforced. Case of the Tartar (b), 

TiNDAL, C. J. — ^This is an action of assumpsit for money lent, and the de- 
fendant has pleaded, first, non-assumpsit; and, secondly, that after the making 
of the promises stated in the declaration, an account was stated between the 
plaintiff and the defendant, and that the plaintiff then accepted and received 
a certain bond in satisfaction and discharge of the amount which was then 
found to be due. An issue is raised upon each of these pleas, and both have 
been determined in favour of the plainti£F. 

In considering the effect of the verdict, each issue must be separately ccm- 
sidered ; for the allegation in one plea, must not be taken for the purpose of 
ekeing out the other. I will take the last issue first. Upon that issue the 
jury have found that the plaintiff did not accept the bond in satisfaction and 
discharge of the promises stated in the declaration ; and the evidence seems 
to Warrant that finding. It is clear that the plaintiff had a good cause of 
action against the defendant on the 4th of August, and it was not until two 
days afterwards that the bottomry bond was given : one of the plaintiff's 
witnesses stated that the bond was given as a collateral security, and if 
there were evidence on the other side, the jury would have considered it, 
but as they have found that the bond was not given in satisfaction of the 
debt, their decision must be conclusive. I will now consider the first issue, 
upon the plea of non-assumpsit. It is contended, for, the defendant, that 
it may be shewn under this plea, that the money was not lent and advanced in 
the manner stated in the declaration, but on another and different security. 
But, upon referring to the rules of pleading, it seems to me that such a defence 
is excluded. The late rule is, " In all actions of assumpsit, except on bills of 
exchange and promissory-notes, the plea of non-assumpsit shall operate only 
as a denial in fact of the express contract or promise alleged, or of the matters 
of fact from which the contract or promise alleged may be impHed by law." 
Here the only fact stated in the declaration is the lending and paying of the 
money ; if the defendant desired to shew that, after the money was advanced, 
the bottomry-bond was negotiated and accepted, so as to vary the original 
debt, he should have pleaded it specially. One of the examples given is " in 
an action of indebitatus assumpsit for goods sold and delivered, the plea of non- 
assumpsit will operate as a denial of the sale and delivery in point of fact : in 
the like action for money had and received, it will operate as a denial both of 
the receipt of the money, and the existence of those facts which make such 
receipt by the defendant, a receipt to the use of the plaintiff." Under this 
plea, a defendant would not therefore be authorized to prove that, after the 
sale of goods, a bond was given for the price of them, so as to alter the situ- 
ation of the parties ; but he may show that the goods were never sold, or 

(b) 1 Haggard, Adm. Rep. 1. 
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sever delivered. For these reasons I am of opinion that this role mast be 
disduurged. 

Vaughan, J. — Upon these issues, the jury could not find any other verdict. 
The plea of non-assumpsit only put in issue the receipt of the money. As to 
the other issue, it is whether the plaintiff accepted the bottomry-bond in satis- 
fatidxm and discharge of the debt ; and that was a question peculiarly for the 
consideration of the jury. The evidence was all on one side, and the plaintiff 
has propeiiy obtained a verdict. 

BosANQUBT, J. — ^I am also of opinion that there is no ground for disturbing 
this verdict. The plea of non-assumpsit is no longer a general issue. It is 
true that if the bond had been given at the time the money was advanced, the 
nnplied contract to pay the money which is stated in the declaration would 
not hare arisen, and the money would have been lent on the special security. 
But the evidence shewed that it was the plaintiff*s intention to have the 
benefit of both securities, and that the bond was demanded as an additional 
security. The second issue involved a mere matter of fact, and it does not 
appear by the evidence that the verdict was wrong. The plaintiff's intention 
seems to have been to obtain an additional security for the advances which he 
> had previously made. 



Com, Pleof* 
Westow 

V, 

Foster. 



Pakk, J. — I am of the same opinion, and at the trial I was perfectly satisfied 
with the verdict. 

Rule discharged. 



May 5th, 



AN a subsequent day in this term. Toddy, Serjt., obtained a rule nisi to 1. Rule 65 H. 
arrest the judgment m the foregomg case (a), j^^^^ *^*[hiu no' 

motion innrrett 

Buit shewed cause. — ^This application was made too late. By rule 65 Hil. ^^ j!^^ jlidff-*' 

T. 2 W. 4, it is directed, " that no motion in arrest of judgment, or for judg- ""em non 06. 

meat, turn obstante veredicto, shall be allowed after the expiration of four days fUdo^ Rhalfbe 

from the time of trial, if there are so many days in term, nor in any case after *Jio«rcd afur 

'' "^ ^ , the expiration 

the expiration of the term, provided the jury process be returnable in the of four days 

same term.** This rule is apphcable to the present case ; but if that is not so, o^iTli^^lf there 

then, by the practice of the Court, this motion ought to have been made are ro many 

within tiie first four days of the term ensuing the trial, as was determined in norlnliny cage 

the Exchequer Chamber, in Lane v. Crockett (h), »ft«" the expi. 

^ ration of the 

term, provided 

Tadiy, Sent. — The rule of court is only applicable to cases which are tried ^^^ J"'y P'*>- 
, /. i. 1 1 1.1 , . , i. cewibereturn- 

m term ; the first part of the rule cannot be said to apply to cases tned out of able in the 

term, and as jury process is now always returnable in term, the latter part of the ^J^j^^'JJ '7" 

thii rule doei 
(o) The Court refused to grant the rule {b) 7 Price, 566. not apply to 

for a repleader. cause* tried out 

of term. 
2. Before this rule of court, in csiuses tried out of term, the practice in the Common Pleas was 
to move in arrest of judgment within the first four days of tlie following term ; and, therefore, a 
mle to arrest the Judgment was discharged, where it had been obtained mors than four days 
alter the commencement of the term following the trial. 
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Coim Pleat "^® must also apply to cases tried in tenn. In Anonymous (c), it was held, 
\^r>r>^ that when a cause is tried in term, and the jury process is also returnable in 
M ESTON term, the motion in arrest of judgment must be made within the term, though 
Foster. there be not four days to move. But if a case is tried out of term, then the 
rule is different. In Taylor v. Whitehead (jd), it is said, that "after some 
consideration and conference with the master, the Court declared their opinion, 
that a motion in arrest of judgment may be made at any time before judg- 
ment is entered up" (e). Lyte v. Rivers (f) applies to a trial in term. [5o- 
sanquet, J. — ^The old practice is stated in Tidd's Practice, 919, 920 ; and upon 
the passages which there state the practice in the three courts, the new rule was 
framed in order to attain an uniformity of practice. Whether the words of 
the rule are sufficient to effect this object may be doubtful.] 

Tin DAL, C. J. — ^This application either falls within the new rule as to moving 
in arrest of judgment, or it must be governed by the old practice. If it be 
within the rule, and I cannot see clearly that it is, then it is expressly directed 
that no motion in arrest of judgment shall be allowed after four days from the 
time of trial, if there are so many days in term. 

But if the rule only applies to trials which take place at the sittings in term, 
then the old practice of the Court must be considered, and it appears to me, 
from the books of practice, that if a cause was tried at the assizes, or the 
sittings out of term, tlien the parties had only the first four days of the next 
term to make a motion to arrest the judgment. It must be admitted that, by 
the practice in the Court of King's Bench, it would seem by the case of 
Taylor v. Whitehead, (d) that a motion to arrest the judgment might be made 
at any time before judgment was signed ; but when I look at the case I cannot 
think it is entitled to any great weight. That was an action of trespass, in 
which there was a plea of the general issue, and also two special pleas, and 
the jury found a verdict for the plaintiff on the general issue, and on one of 
the special pleas ; and the plaintiff afterwards applied for leave to enter up 
judgment on the issue found for the defendant, nan obstante veredicto, which 
may no doubt be applied for at any time before judgment ; and that application 
was treated as being analogous to a motion in arrest of judgment. My doubt 
upon this decision is increased when I learn from my brother Park, who has 
had great experience, that the invariable practice has been to reserve the right 
of moving in arrest of judgment at the time of moving for a new trial. At 
all events, there can be no doubt as to what was the practice of this Court, 
and this rule must be discharged. 

Park, J. — I am of the same opinion. As to the practice in moving for 
arrest of judgment, it was the constant course in the Court of King's Bench 
not to include the motion in arrest of judgment in the rule for a new trial, 
but the grounds of the application were stated, and leave was reserved to make 
it on a future occasion, if it should be necessary ; and I was somewhat suir- 
prised to find, when I came into this court, that, for the purpose of saving 
expense, the rule was drawn up in the alternative, for a new trial or to arrest 

(c) Salk. 77. judgment, after a rule for a nonsuit wai 

(d) Douglas, 745. discharged. 

(e) And see tiMi6y v. Mlda^, 1 Tyrwhitt, (/) Barnes, 445. 
1S17, wbere a rule was granted in arrest of 
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the judgment. The caae cited can 

I abfitam from giving any opinion on the rule of court, because I doubt Westoit 

whether it is framed to meet this particular case 



V, 
FOSTEB* 



Vauqban, J. — I am of the same opinion. It is very doubtful whether the 
rule of court extends beyond causes which are tried in term ; there can be no 
doubt but that the object of the rule was to assimilate the practice of the 
courts. As respects the old practice, the most sensible rule is laid down in 
LoMe V. Crockett (g), and it has always been followed in this court. 

BosANQUKT, J. — ^It is slu^ther unnecessary to consider the construction 
of the rule of court, because the application is too late, according to the old 
practice. It appears that the rule is supposed to be applicable only to causes 
which are tried in term ; but the intention of the framers of the rule was 
to extend it to aU causes, in consequence of seeing the three passages in Tidd's 
Pnctice, to which I have already referred. 

Rule discharged. 
(g) 7 Price, 667. 



Clarke v. Taylor. jtpru nrd. 

(^ASE for a libd. The declaration stated, that the plaintiff was a person of ^^^^^)^ 
good name, £Bune, and credit, and had not been g^ty, or, until the time part, the teit 
of the committing of the several grievances by defendant as thereinafter men- jJ/iific|[t|o* \^ 
tioned, been suspected to have been guilty of the offences and misconduct complete, U to 
thereinafter mentioned, to have been charged upon, and imputed to, the plain- ^^ich is no^ 
tiff, or of any other such offences and misconduct : that before and at the justified, bj 
time of the committing the grievances thereinafter mentioned, the 4)laintiff reference to the 
used, exercised, and carried on the trade and business of a warehouseman, and ^^J^.fV^ * 
bid always conducted himself, in his said trade and business, in an upright, not clemrlj 
ttr. and honourable manner, and was honeatly acquiring great gains and i\^",J,%u- 
profits in his said trade and business ; yet the defendants, weU knowing the fication is coin- 
premises, but wickedly and maliciously intending to injure the plaintiff, and to ^t%hidi U 
cause it to be suspected and believed that the plaintiff had been and was guilty not ju»iified 
of the offences and misconduct thereinafter mentioned to have been imputed to bisuouii Ktate- 
him, on the 27th of December, 1834, falsely, wickedly, and maliciously did nj€n«»t th« 
oompoee and publish, and caused and procured to be composed and published, draw any libel- 
in a certain newspaper, to wit, the Manchester Guardian, of and concerning {?**• inference 
the plaintiff, and of and concerning him in relation to his said trade and the plaintiff 
b«ine«. a certain false, scandalous, nudicious. and defan>atory Ubel. con. ^,rJZ. 
taining therem the false, scandalous, malicious, defamatory, and libellous Uom 
matters following, of and concerning the plaintiff, and of and concerning him 
in rdttdon to his said trade and business, tbat is to say : — " Grand Swindling 
Concern. During the present week a most artful and deep-laid scheme for 
obtaining goods without the intention of paying for them, has been detected 
in this town. Generally speaking, plots of this nature are confined to men 
equally destitute of property and of character ; but the one to which we now 
aUnde appears to have been devised by parties having the command of con- 
adnuMe fonds* and posseasmg thereby the means of givmg to their iniquitous ^^ 
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Com. Pletu. design a sanction which they coiild not otherwise have possessed. A few days 
ago there came to the Mosley Arms inn, in this town, a person calling himself 
Mr. Edward Clarke, (meaning the plaintiff,) and professing to be a principal in 
the firm of Edward Clarke & Co., warehousemen, Bucklershury , London, His, 
(meaning the plaintiff's,) declared object here was to buy manufactured goods ; 
and he was acompanied by a Mr. Newman, as a buyer of Manchester goods, and 
a Mr. Musgrove, as buyer of wooUens. It is, perhaps, necessary to state, at 
the outset, that there is not the slightest reason for believing that either of these 
individuals had any knowledge of his, (meaning the plaintiff's,) real character, 
having been engaged by him a very short time before his arrival here, in 
consequence of an advertisement which he had inserted in a newspaper. On 
their arrival in Manchester, Mr. Newman, (who is known here from the circum- 
stance of his having previously been buyer for a respectable London firm,) in- 
troduced Mr. Clarke, (meaning the plaintiff,) to a considerable number of 
houses in different branches of business. Clarke's, (meaning the plaintiff's,) 
story was, that he had a capital of about 3000/., with which he was com- 
mencing business as a warehouseman ; that his funds had been in the first 
instance transmitted to Leeds, where he had laid out the greater part of them, 
as from the state of business in that town he found he could obtain a greater 
discount than in Manchester. He, (meaning the plaintiff,) had, however, a 
credit on Messrs. Jones, Lloyd, & Co., to the extent of about 1000/. From 
two or three parties on whom he called, small purchases were made, and were 
paid for by checks on Jones, Lloyd, & Co., which were duly honoured. From 
other parties he, (meaning the plaintiff,) proposed to buy largely on the terms 
of credit which are usual in the trade. Amongst others, he, (meaning the 
plaintiff,) called on Messrs. Taylor, Son, & Gibson, of High Street, where he 
bought a parcel of wooUens, &c., amounting to about 1000/., referring them 
to their own establishment in London, where he said he was well known. 
He, (meaning the plaintiff,) went also to Messrs. Potters & Norris, Canon 
Street, where he looked out goods worth about 1400/., and gave them a 
reference to Taylor, Son, & Gibson, Mr. Norris, who had shewn him the 
goods, consequently sent to those gentlemen, who expressed their surprise at 
the reference, as they said Mr. Clarke, (meaning the plaintiff,) must know 
that they had not had time to receive an answer from London. In conse- 
quence of this reply, Mr. Norris sent for Newman, and he came, accompanied 
by Clarke, (meaning the plaintiff,) who said that he supposed Mr. Norris 
might entertain some doubts, and he was therefore come to answer any in- 
quiries that might be made. When told of the reply of Taylor, Son, & Gibson 
to the inquiries which had been made, Clarke, (meaning the plaintiff,) said 
that their house in London, to whom he was well known, had promised to 
write on his behalf to the house in Manchester, which he supposed they had 
neglected to do. Mr. Norris then asked him, (meaning the plaintiff,) for a 
reference to some party in London to whom he would himself apply, and 
Clarke gave the name of a stockbroker to whom he said he was well known. 
He, (meaning the plaintiff,) also stated that he had been some time in the 
service of a Mr. Jones, a draper in Tottenham Court Road, London, whom he 
left about eighteen months ago, and had since been living upon his property. 
It happened that there was also at the time in Manchester, Mr. Trueman, of 
the firm of Llewelyn, Trueman, & Co., warehousemen, who was about returning 
to London, and Mr. iVorm*reque8ted him to make inquiries from Mr. JoneM, the 
draper in Tottenham Court Road, as to the character and circumstances of Mr. 
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Edward Clarke, (meaning the plaintiff.) Mr. Trueman, accordingly, on hift Com. Plea§^ 
arrival in London, sent a clerk to make the necessary inquiries from Mr. Jones, Claijib 
who stated that Clarke had lived with him about three years, and had left ^ v, 
him about eighteen months ago ; that his conduct had always been unex- 
ceptionable ; that he was ignorant of the extent of his property, but knew that 
bis connexions were highly respectable. The result of this inquiry was com- 
municated by Mr. Trueman to Messrs. Potters & Norris, by the post, which 
arrived here on Tuesday last. By the post there came to Manchester, a letter 
directed * Mr. Clarke, Mosley Arms, Manchester,* which was delivered ac- 
cording to its address. It very fortunately happened, however, that in 
addition to * Mr. Edward Clarke,' (meaning the plaintiff,) there was then 
stopping at the Mosley Arms another Mr. Clarke, who was better known there, 
and to whom the letter was, by mistake, delivered. It was without signature, 
(though, perhaps, the writer may be guessed at,) and was in the following 
terms: — 

" * Dear , I was very anxious for your letter, which I received this 

Booming, and the rather as I received none yesterday, which argued badly. 
Your letter I considered as disastrous as could be, inasmuch as it did not say 
that the 1000/. you had selected at Gibson's would be sent — omitted all men- 
tion of Musgrove's brother — informed me you had expended 300/. 's worth in 
footing at ' birds in a bush ;' and, finally, I had received no letter by this 
post from the house whom you had referred to me. Judge further of my con- 
sternation, when in the afternoon Llewelyn's derk, the Llewelyn, came up and 
said he was desired by their house, requested by Potters and somebody, to 
make inquiries into the respectability of Mr. Edward Clarke, who had referred 
said Pioiters to me. Here was a Scylla and Charybdis to steer betwixt! 
On the one hand to say what was necessary, and the other to say nothing 
to commit myself. If I erred, it was by sailing too close to the rocks 
of Scylla, by saying too much; but I hope subsequent precaution will 
repair the damage, and preserve our keel unbroken. They had no idea 
that it was the Edward Clarke — the ' real pig.' It was not for me to inform 
them that it was the same, only in a new character. It is, therefore, well 
you did not settle with them ; and you see in this another instance of 
the advantage of procastination — my doctrine. If you had attempted 
to make the donkey speak, you would have been swamped at once, and 
have been blown directly. I have 200/. by me, and shall have 50/. more on 
Monday night, and will pay 250/. into Lloyd's on that day, but I shall give no 
order respecting it to them. Trust not to making 1000/. a- year ; 'tis falla- 
cious. Llewelyns will know you when they see you ; and though they are 
paid by you, they will set themselves right with the Potters. Deacon has 
been here bothering, but I gave him his quietus. Buy all you can ; don't 
trust to second joumies, and don't bum this letter. I must see it destroyed 
when yoa return. I am in great haste, for the postman is gone past some 
time. Mrs. C was here just now. I gave her your letter, and 5/. credit 
with me.' 

" As may be readily supposed, the gentleman into whose hands this 
piecioos epistle had fallen, was, at first, no little puzzled with its contents ; 
he, therefore, shewed it to some other gentlemen who were in the conunercial 
vooni, and all they could make out of it was, that some scheme of roguery 
in progress. They were engaged in discussing it when Newman entered 

F 2 
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Com, Pka$, ^^ room, and the letter being handed to him, he at once perceived that he had 
Clarke hetm made the unwilling instrument of a gang of swindlers. He immediately 
^ ^* took the coarse which any honest man would take under the circumstances. 

He went to all the parties from whom goods had been purchased, and com- 
municated to them the discovery whidi had taken place. Fortunately this 
communication was in time to prevent any goods, except those which had 
been paid for, from falling into the hands of Mr. Clarke's^ (meaning the 
plaintiff's,) London confederates. One or two parcels had been delivered to 
the carriers, but the sellers were enabled to stop then in transitu ; but one 
person who had sold some fiutians to Clarke, (meaning the plaintiff,) obtained 
the money from him on Wednesday morning, by threatening to hand him 
over to a police officer if the demand was not complied with. Clarke, (meaning 
the plaintiff,) himself departed for London, by the Peveril coach, on Wednesday, 
having made a very bad speculation of his Manchester trip, particularly as he 
had, in one or two cases, made a part pa3rment in cash for goods which he had 
bought, and which are now held by the sellers for the balance. As we have 
already stated, Clarke, (meaning the plaintiff,) had been at Leeds for one or 
two days before his arrival in this town, and is supposed to have made con- 
«ideraUe purchases there. It is hoped, however, that the detection of his 
plans in Manchester will be learnt in time to prevent any very serious losses 
from taking place. There is one circumstance, connected with this business, 
which shows how deeply the scheme of fraud had been laid, and how cautious 
parties should be in their inquiries respecting strangers. We have already 
stated, that Clarke, (meaning the plaintiff,) referred Mr. Norris to a stock- 
broker in London, a Mr. Peacock, we believe, to whom Mr. Norris vnrote for 
information respecting Clarke's, (meaning the plaintiff's,) circumstances. He 
received a reply from Mr. Peacock, staiting that Mr. Clarke, (meaning the 
plaintiff,) had been introduced to him by a very respectable party ; that he had 
sold stock for Clarke, amounting to 1700/., and had introduced him to Messrs. 
Jones, Lloyd, & Co., with whom he had opened an account by depositing 
2000/. We believe there is not the slightest reason to doubt the truth of Mr. 
Peacoek^s statement ; and the probability is, that Clarke, (meaning the plain- 
tiff,) had been furnished with the stock, and an introduction had been obtained 
to the stockbroker for the purpose of giving colour to his, (meaning the 
plaintiff's,) proceedings here and in Yorkshire,* By means of the committing 
of which said several grievances, by the defendants as aforesaid, the plaintiff 
was gpreatiy injured in his said good name, fame, and credit, and in his said 
trade and business ; and thereby, also, one Richard Musgrove, who otherwise 
"Would have entsred iuto the plaintiff's employ in his said trade and business, 
then refused so to do, and the plaintiff was compelled to pay a large sum, 
to wit &c., in order to rescind a certain contract by him then made in that 
behalf with the said Richard MusgrovCn 

The defendants pleaded, first, not guilty. Second — ^A justification of the 
libel, except the two following passages : — " As we have already stated, Clarke 
had been at Leeds for one or two days before his arrival in this town, and is 
supposed to have made considerable purchases there. It is hoped, however, 
that the detection of his plans in Manchester will be learnt in time to prevent 
any very serious losses from taking place." — ** We have already stated, that 
Clarke referred Mr. Norris to a stockbroker in London, a Mr. Peacock, we 
believe, to whom Mr. Norris wrote for information respecting Clarke's dr- 
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cmnstances. He received a reply from Mr. Peacock, stating that Mr. Clarke 
had been introduced to him by a very respectable party ; that he had sold 
stock for Clarke, amounting to 1700/., and had introduced him to Messrs. 
James, Ucyd, & Co., with whom he had opened an accomit by depositing 
2000/. We believe there is not the slightest reason to doubt the truth of Mr« 
Peacock's statement ; and the probability is, that Clarke had been furnished 
with the stock, and an introduction had been obtained to the stockbroker, for 
the purpose of giving colour to his proceedings here and in Yorkshire." 

At the trial, before Jtndal, C. J., at the London sittings after TVinity Term, 
the defendant proved the justification, and the jury found a verdict for the 
defendant on both issues. 

Humfrey, in pursuance of leave reserved at the trial, obtained a rule nisi to 
enter the judgment for the plaintiff, for nominal damages of one farthing, on 
those parts of the libel which the plea did not justify. These damages had 
been assessed under the direction of the learned judge, to avoid the necessity 
of a new trial. 



Com. Plmus, 



Clarke 

V. 

Taylor. 



Wightman and W. H. Watson shewed cause. — ^The plea does in effect justify 
&e whole of the libel. It does not justify every particular statement, nor is it 
necessary that it should do so, for the transactions at Leeds and in Yorkshire 
tre drawn into the question, whether a grand swindling transaction was not 
going on at Manchester. The charge of swindling at Manchester was justified, 
and the jury have found that the justification was proved, and no swindling is 
alleged in any place except Manchester. In Clarkson v. Lawson (a), the 
defendant published, that the plaintiff, a proctor, had been suspended three 
times, and a plea that he bad been suspended once was held to be insufficient; 
but that case differs from the present, because there the particular statement 
was the substance of the libel, and Tindal, C. J., observed, " I cannot but 
think that if a party be believed to have committed three distinct offences, his 
character is much more deeply affected than if he has only been charged 
with the commission of one." Here the substance of the libel was the grand 
swindling transaction at Manchester, which was justified . [Bosanquet, J . — I trie d 
a case on the circuit, where the libel consisted of a charge that the plaintiff had 
stolen five sheep, and the defendant having justified as to the stealing of only 
three sheep, I held it to be insufficient.] That case is analogous to that 
which has been cited. Weaver v. Lloyd (fi) and Mountney v. Watton (c), are 
both distinguishable, because the gist of the libel was unanswered. In 
Edwards v. Bell{d), Burrough, J., says, "The defendants were entitled to 
justify in this action, by shewing that what they had alleged against the 
plaintifr in that respect was borne out in fact. In such a case it is sufficient 
if the substance of the libellous statement be justified ; it is unnecessary to 
repeat every word which might have been the subject of the original com- 
ment." Woolnoth V. Meadows (e) is to the same effect. In J' Anson v. 
Stvari (/) and Newman v. Bailey, there cited, which are two of the earliest 
authorities upon this point, the objection to the pleas of justification was, that 
tiiey were too general ; but here the justification goes into a detail of the cir- 
comstanoes, so that the plaintiff cannot say that he was taken by surprize. 
Hie statement of the transactions, at Leeds and in Yorkshire, if taken per fe» 



(a) 6 Bing. W6. 

{t) 3 B. 4c Cress. 678. 

(cj 3 B. it AdoL 673. 



(d) 1 Bing. 409. 
\e) « East. 463. 
(/) 1 T. R. 748. 
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€}om. Pfeni, does not constitute a libel ; for the acts which are alleged to have been done 
there, are connected with and give colour to the grand swindling transaction 
at Manchester, which is justified. The plaintiff might have been innocently at 
Leeds, and the declaration does not state, by innuendo, that the statement 
intended to impute any fraudulent design to the plaintiff during hb stay there. 
Therefore the pleas cover the whole of the Ubellous part of the statement. 

Piatt and Humfrey, contrct. — ^The cases which have been cited are sufficient 
to establish that a justification must cover the whole of the Ubel, or it is insuf- 
ficient. The case is therefore narrowed to a single point, namely, whether the 
part of the statement which is not justified amounts to a hbel. The statement 
imputes fraud to the plaintiff, at Leeds and in Yorkshire. The cases which 
have been cited on the other side, establish that if several acts of fraud are im- 
puted, they must all be justified. The plaintiff is therefore entitled to have 
this rule made absolute. 

TiNnxL, C. J. — ^There can be no doubt but that a defendant may justify 
only a part of a libel ; that is weU estabhshed by the case of Styles v. Nokes(g) ; 
but if the defendant justifies a part only, and leaves another part not justified, 
which contains libellous matter, then he is liable in damages for the part 
which the justification does not cover. In the present case, the plea does not 
afiect to justify the whole of the statement which was published ; and the 
question is, whether we can see that the part which is not justified, contains a 
substantive ground of action for which damages may be given. Upon looking 
at the whole of this publication, I cannot see, with certainty, that the part which 
is not justified would of itself furnish a good ground of action. The general 
charge is, that the plaintiff was concerned in a grand swindhng transaction, 
and no person can read the statement, without seeing that the place intended 
to be referred to as the scene of the transaction, is primarily and substantially 
Manchester alone. The newspaper which contains the paragraph is published 
in that town, and it commences by calling attention to something which has 
happened there. It speaks of the arrival of the plaintiff at the Mosley Arms 
inn, and that he arrived there for the purpose of buying goods in Manchester, 
and in other parts of the statement, the writer points out Manchester as the 
principal arena of the transaction. But it is contended that, at the end of the 
paragraph, it is alleged, that fraud has been practised at Leeds, as weU as at 
Manchester: and it is said, that inasmuch as the justification does not extend 
to Leeds, the plaintiff is entitled to damages for that part of the pubhcation, 
for which the jury have assessed the damages at one farthing. The part of the 
-statement which relates to Leeds, is as follows : " As we have already stated, 
Clarke had been at Leeds for one or two days before his arrival in this town, 
and is supposed to have made considerable purchases there ; it is hoped, how- 
ever, that the detection of his plans at Manchester will be learnt in time to 
prevent any very serious losses taking place." The writer meant, no doubt, 
to insinuate that the plaintiff had not been at Leeds for any good purpose ; but 
the declaration does not contain any allegation that these words implied that 
the plaintiff had been guilty of fraudulent practices at Leeds; the statement is 
left in ambiguity, and as the plaintiff does not raise any libellous inference 
from it, why should we do so ? Tlie only remaining part of the statement 

ig) 7 East, 492. 
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which 18 not jostifiedt relates to the introduction of the plaintiff to the stock- 
broker. This portion of the paragraph has a tendency the same way, but I do 
not see why we should be called upon to give it a libeUous meaning, when the v. 

plaintiff might himself have called our attention to it, if he had considered that ^ylor. 
it was libellous. The rule must therefore be discharged. 

Park, J. — ^I am of the same opinion. Upon seeing the whole of the para- 
graph, I admit the statement as to the occurrences at Leeds, comes very close 
to a libel; bat, taken by itself, it is impossible to say that it is libellous. If it 
is read by itself, the general effect of it is, that the plaintiff had been at Leeds 
making purchases there : and it is only by endeavouring to connect it with the 
proceedings at Manchester, that any libellous tendency appears. If the passage 
is read by itself, it does not amount to a libel. 

Vaughan, J. — ^The counsel agree on the law applicable to this case, namely, 
that a justification ought to cover the whole of the libel. The only question is, 
whether the whole of this libel is not substantially justified, or whether there 
is a distinct imputation of criminality which is not justified. It is contended 
that the statement of the occurrence at Leeds imputes a distinct fraud to the 
plaintiff, and that, as in Clarkson v. Zatr50»(^), where three substantive offences 
were imputed, a justification of one only was held to be insufficient. But the 
declaration does not contain any innuendo to point out the libeUous application 
of the statement respecting Leeds; and I cannot see with sufiicient clearness and 
distinctness that it is a libel, when read by itself, to be enabled to say that 
the plaintiff is entitled to recover the nominal damages which the jury have 
assessed. 

BosANQUBT, J. — ^The plaintiff's counsel admit that the true way of con- 
udering the question is, to consider whether that portion of the statement 
which the justification does not cover, is of itself a libel. If we examine the 
statement made as to Leeds, the first part of it is, that the plaintiff's funds 
were first transmitted to Leeds, where he was supposed to have made con- 
siderable purchases; that contains no charge of fraud. Then follows, " it is 
hoped, however, that the detection of his plans at Manchester will be learnt in 
time to prevent any very serious losses from taking place;" but here there is 
nothing which necessarily imputes criminality to the plaintiff. The last part 
relates to the introduction of the plaintiff to the stockbroker, and I have 
doubted most upon this portion of the statement ; it is said, " The probability 
is that Clarke had been furnished with the stock, and an introduction had been 
obtained to the stockbroker for the purpose of giving colour to his proceedings 
here, and in Yorkshire** No doubt the words ** giving colour," are am- 
bigaous ; but at the same time they do not necessarily impute fraudulent con- 
duct to the plaintiff. 

I am therefore of opinion, that this is a justification of all the material 
matter contained in the libel; and it is not to be forgotten that, on the plea of 
not guilty, the question was left to the jury at the trial. 

Rule discharged. 

(A) 6 Bing. 2C6. 
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Com. Pleas, 



Humphrey and another v. Mitchell. 



AprU \Wi. 



A btlllff »nd T\EBT on a bond, given by the defendant to the sheriffs of London, as the 

w»iching »?ihc surety of William Jackson, one of the seijeants-at-mace of the said 

hoaseofa sherifis, for the faithful discharge of the duties of his office. The defendant 

the back door, pleaded general performance of the conditions contained in the bond. 

and the other at Replication.— Vast on, &c. certain persons, to wit, R. S. and G. D. sued 
the front, to ^ ^iiii« ^i*i_ _.• 

arrest him un- and prosecuted out of the court of our lord the king of the bench, a certain 

and *h^e debtor ^"^^ ^^ °^ ^^^^ ^® ^^E> called a capias ad satisfaciendum, directed to the 

having left (he sheriffs of London, by which said writ our said lord the king commanded the 

b^dwr.'^he ^^ sheriffs that they should take one G. Price, if he should be found in their 

aon immedi. bailiwick, and him safely keep, so that they might have his body before his 

hi?TK withoui majesty's justices of the bench at Westminster, on, &c., to satisfy the said R. S. 

giving notice to and G.D., as well of a certain debt of 200/. which the said R. S. and G. D. had 

took him into recovered against him in the said court before the justices at Westminster, as 

custody, and by ^jgQ fQ^ 10s., he, whereof the said G. P. was convicted, as appeared to the 
representing to . 

a police officer said justices of record; and that the said sherifis should have there that writ, 

had (»mro1tt«l ^^^ which said writ afterwards, and before the return thereof, to wit, on, &c. 
a felony, he was was delivered to the said plaintiffs, they then being sheriffs of London, to be 
poliM-station ; executed in due form of law. And the said plaintiffs further say, that after- 
the bailiff who wards, and before the return of the said writ, to wit, on, &c. they being such 
in his posnes- sheriffs of London as aforesaid, for having execution of the said writ, made their 
sion, afterwards warrant in writing, and directed the same to the said William Jackson, in the 
police fiution, course of his said office, he then being such serjeant-at-mace of them the said 
thedSJtoMcf plaintiffs as aforesaid; and by the said warrant commanded him that he should 
the shenff^H take the said G. P. to satisfy the said R. S. and G. D. the said 200/. debt, 
thsTtlie smst ^^^ ^^ *^® ^^*' damages, which they had sustained according to the tenor of 
was illegal. the said writ. And the said plaintiffs further say, that the said William 
original arrest* Jackson afterwards, to wit, on, &c. took upon himself the execution of the said 
by the son, warrant, and acting in his said office of serjeant-at-mace of the said plaintiffs 
been lawful, if M aforesaid, and under colour of the said warrant, illegally seized and im- 
he *'*f."*U prisoned the said G. P., he the said G. P. then, and at the time of said seizure 
debtor with being illegally imprisoned by one Richard Jackson, who acted in aid of the said 
felony, quttre. WUliam Jackson on the said occasion, and who had previously seized and im- 
prisoned the said G. P. without any sufficient authority in that behalf, and of 
which illegal imprisonment the said WUliam Jackson knowingly availed him- 
self. And the said plaintiffs further say, that the said William Jackson having 
80 illegally seized and imprisoned the said G. P. as aforesaid, he afterwards, 
to wit,, on the day and year last aforesaid, conveyed the said G. P. to a cer- 
tain prison, to wit, WMtecross Street Prison, being a prison of the said plainti£s 
as such sheriffs of London, and then delivered him to the said sheriffs, who 
detained him in custody there, under the supposed authority of the said writ 
of capias ad satisfaciendum, they the said plaintiffs being wholly ignorant and 
without notice of the illegal manner in which he had been seized and im- 
prisoned by the said William Jackson as aforesaid. And the said plaintifis 
further say, that afterwards, to wit, on, &c. the said G. P., in an action brought 
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Humphrey 



hf him in the said court of onr lord the king of the bench, impleaded the eaid Com, Pleas. 
pkintifis, and the said William Jackson and Richard Jackson, for and in re- 
spect of the said illegal seizure and imprisonment of him the said G. P. as 
aforesaid, and such proceedings were thereupon had, that they the said plain- Mitchell. 
tiffs, in order to relieve themselves from the said action, and to settle the same, 
necessarily and properly, and for the benefit and advantage, as well of the said 
defendant and the said other persons, parties to the said writing obligatory, as 
of themselves, paid to the said G. P. a certain large sum of money, t6 wit, the 
ram of 80/., for his damages, by reason of the said illegal seizure and imprison- 
ment, and his costs in the said action, and the said plaintifis were also com-^ 
pelled and necessarily became liable to pay a certain other large sum of moneyy 
to wit, the sum of other 80/. for their costs, in and about defending and settling 
and putting an end to the said action, of all which premises the said defendant 
liad notice, &c., and were requested, &c. 

Refoinder. — ^That the said William Jackson did not illegally seize or imprison 
tbe said G. P. in manner and form as the plaintiffs had in their said replica- 
tioD in that behalf alleged ; and thereupon issue was joined. 

At the trial of the cause before Tindal, C. J., at the London sittings after 
Hilary Term, it was in evidence that William Jackson had received a warrant 
from the sherifis, requiring him to arrest the debtor under a writ of ca, sa, 

William Jackson, accompanied by his son Richard, proceeded to the debtor's 
residence in the Temple, for the purpose of executing the warrant, and Richard 
Jackson watched at the back door, whilst William, who had the warrant, re- 
mained near the front door of the house. Richard Jackson having seen the 
debtor leave the house by the back door, at a quick pace, immediately followed 
him into the Strand, and there arrested him. The debtor asked to see the 
warrant, which authorised the capture, and a crowd of persons having as- 
Kmbled, Richard Jackson appealed to a policeman, who was present, and 
required his aid to capture the debtor on a charge of felony. The debtor was 
then conveyed by R. Jackson and the pohceman, to the police station, and a 
memorandum was entered on the books, charging the debtor with having made 
bis escape from civil process. William Jackson having in the mean time 
arrived at the station house, he slipped the warrant into his son's hand, and 
the debtor was conveyed to Whitecross Street Prison, under the warrant, where 
he remained until he was discharged by the order of a judge. The debtor 
afterwards brought an action against the sherififia and the two Jacksons, for 
making an illegal arrest, and recovered damages. A new trial was afterwards 
ordered, when the action was compromised, in the manner stated in the replica- 
tion (a). These facts having been proved, the jury found a verdict for the 
plaintiffi% damages 160/. 

Atekerley, Seijt., moved for a new trial. — The issue raised by the pleadings 
is, whether William Jackson did illegally seize and imprison the debtor. Now 
this was not an illegal imprisonment by William Jackson. It is sufficient if an 
arrest be made by the authority of the bailiff, but he need not be the hand 
that arrests, nor need he be in the presence of the person arrested, nor actually 
in light Wilson v. Gary(b), Blatch v. Archer (c), 

(•) SeeBarrafir. Price, 9 Bing^. 566, and (c) Cowper, 63; S. C. nomint; Fentons 

^ r. P^tk^ 1 Bhig. N. C. 380. case, LU^h 524. 

(*)6Mod.ail- 
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Com, Pleat, The Bon had a right to follow the dehtor when he saw him leave his house ; 
Humph RET ^^^ ^^ ^^ clear that on an action for an escape, the act of the son would have 
., ^* heen treated as the act of the father. [Bosanquet, J. — Here the son seems to 

AIlTCHELL 

have repudiated the authority of his father.] The charge of felony did not 
determine the authority of the warrant; if it were so, any false statement made 
hy the officer, or any stratagem which he might practise, would render the 
arrest unlawful. The officer might have exceeded his authority, or he might 
have used unnecessary harshness in executing the warrant, hut the mode of de- 
taining a dehtor does not alter the right to detain. Here the debtor was in 
custody under a legal warrant ; and it does not appear that the father was ac- 
quainted with the mode in which the capture was originally made. 

TiNDAL, C. J. — ^The only point before us is, whether the issue joined 
between the parties, which the jury have found in favour of the plaintiffs, is 
made out by the evidence. The precise issue is, whether William Jackson did 
illegally seize or imprison the debtor. The first part of the evidence which 
affects William Jackson is, that he came to the station house, where he found 
the debtor in custody, on a charge entered against him on the book. The 
question then is, whether, at the time when William Jackson put his warrant in 
force, the debtor was in legal custody or not. It has been contended that 
Richard Jackson had the legal custody of the person of the debtor, by following 
him immediately after he had left his house. That may be so, but it is im- 
material to decide that point, for if Richard Jackson had a right to make the 
capture, he parted with and determined the custody by his own act. If the 
son had called upon the police officer to assist him in making the caption, 
through the want of strength to effect it by himself, the arrest might have been 
lawful; but instead of that being the case, the police officer is called upon by 
Richard Jackson^ to assist in capturing the debtor on a charge of felony, which 
he knew at the time was false. That was in effect giving up the legal custody, 
which he might perhaps have had, and the detention became illegal. The 
debtor was first charged with felony, but, at the station house, Richard Jackson 
stated that the caption was made under an escape warrant. Such a warrant 
could only be issued under the stat. 1 Ann. s. 2, c. 6, and is directed to all 
sheriffs, mayors, and constables, and authorizes them to seize the person who 
has escaped, and to commit him to the common gaol. 

The debtor was therefore in illegal custody, when William Jackson came to 
the police station, and the question is, whether he knew that his son had acted 
illegally in making the caption, for he certainly might have supposed that the 
police were called upon to interfere, under circumstances which rendered their 
interference lawful. But that was a question which was submitted to the jury, 
and there was no reason to doubt but that the father was aware of the circimi- 
stance. He gave the warrant to his son, after he knew that the debtor was at 
the station house on a criminal charge, and that the arrest had been made 
without a warrant. 

It was therefore sufficiently proved that the debtor was illegally imprisoned by 
Richard Jackson, and when the sheriff is cognizant of such an illegality, and 
avails himself of it, the arrest is illegal (cQ. 

(c/) This poiut was detenuined in Barrait v. Price, 9 Bing. 5U8. 
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Paek, J. — I am of the same opinion. I would only ^ard myself against ^<'*»* '*'«»»• 

hang supposed to think that the original custody by Richard Jackson was Humph bet 

lawfiiL „ "• 

Mitchell. 

Vauohan, J. — The question is, whether the debtor was illegally in custody, 
and whether WUIiam Jackson was cognizant of that fact. I should have felt 
a difficulty in saying that the original taking by Richard Jackson was illegal ; 
the indination of my opinion is, that the son who acted in aid of his father, had 
aathonty to pursue the debtor: but then the son made a criminal charge, 
and the policeman took the party into custody upon that charge, and that ren- 
dered the detention illegal. There was sufficient evidence that the father was 
aware that the debtor was illegally in custody. 

BosANQUBT, J. — The declaration made by Richard Jackson shews that he 
ms not acting upon the authority of the warrant, when he effected the 
cq)tion. The original arrest was therefore illegal. The circumstances which 
took place between the fsither and the son after the arrest, the transferring of 
the warrant to the son by the father, and the father being present when the 
charge was entered on the book at the station house, were quite sufficient to 
satisfy the jury that the father availed himself of an arrest which he knew to 
heilkgaL 

Rule refused. 



Cole and an^ v. Ls Souef and an'. 

ASSUMPSIT for money paid by the plaintiffs to the defendant's use; for IntMumpRit 

interest due, and for money due upon an account stated. tiMhe*detend- 

Pleas, — ^First, non-assumpsit ; second, as to 1 73/. 5s. parcel of the sums of mi's uj»e, the 

money in the first and third counts mentioned, and the promises in the de- pleaded non. 

daration mentioned, so far as related to the said sum of 173/. 5s, ; that thereto- M»unipi|ii, and 

fore, and before the plaintiffs were retained, as thereinafter mentioned, certain »hich mated ^ 

goods of a large value, to wit, &c. had been and were at London shipped and [^-J* ^^ pl»»n. 

loaded in and on board of a certain ship called the Pomona, to be carried and employed and 

conveyed therein from London aforeaBid to Falmouth, and from thence on a iura^cebroi"" 

voyage to a certain place beyond the seas, to wit, to Oporto ; and that the km. to effect 

defendants, before and at and after the time of retaining and employing the (^rta^"f^°. 

plaintifls as thereinafter mentioned, were interested in the said goods to a ^ ^^»*t they 

large value and amount, to wit, to the value and amount of all the monies which poiicie* of an- 

thcy retained and employed the plaintiffs as thereinafter mentioned to cause •«»'ance, which, 

to be insured thereon ; of all which several premises the plaintiffs before and the careleM. 

•t the time of their being retained and employed as thereinafter mentioned, to ™^g"^*i* 

wit, on, &c., had notice ; that before and at the time when the plaintiffs were want of Rkill of 

retained and employed as thereinafter mentioned, the plaintiffs were insurance were wordS*'ln 

brokfiTB, and used, exercised, and carried on the business and emplo3rment of *uch a manner 

insurance brokers ; and thereupon, theretofore, to wit, on, &c. the defendants, adapted to the 

insurance upon 
the said goods, 
and thereby the defendants were wholly uninsured ; and that the money in the declaration 
mentioned was the amount of the premiums paid on the said policies. Setuhte^ that this plea was 
iKH bad on special demiurrerr aa amounting to the general iwue. Whether tmt defence could be 
set up under non-Htumpsit, quare* 
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Com. Pleat* at die plaintifis' request, retained and employed the plaintiffs as insurance 
^^^^ brokers and agents in that behalf, for compensation and reward to them in 
y. that behalf, to effect and cause to be made for the benefit of the defendants an 

insurance to the amount of a certain sum of money, to wit, &c. upon the said 
goods in the said ship, upon and for the said voyage from Falmouth to Oporto, 
which said retainer and employment the plaintiffs then accepted, and, in consi- 
deration of the premises, then promised the defendants to do and perform their 
duty as such brokers and agents as aforesaid in that behalf; and thereupon it 
then became and was the duty of the plaintiffs, as such brokers and agents of 
the defendants as aforesaid, to use due and proper care and skill in and about 
the effecting and causing to be made such insurance as aforesaid ; that the 
plaintiffs, well knowing the premises, and that the said goods had been shipped 
and loaded at London as aforesaid, and not at Falmouth as aforesaid, but ne- 
glecting their duty in that behalf, did not nor would use due or proper skill in 
and about the effecting and causing to be made the same insurance, but whoUy 
neglected so to do ; and, on the contrary thereof, as and for the purpose of 
effecting such insurance as aforesaid, carelessly, neghgently, unskilfully, and 
improperly effected and caused to be made two policies of assurance, to wit, 
&c. which policies, by reason of the carelessness, negligence, and want of skill 
of the plaintiffs in that behalf, were worded and expressed in such words and 
manner as not to be, and the same were not, nor was either of them, appli- 
cable or adapted to an insurance upon the said goods or any goods shipped 
and loaded in and on board of the said ship at London aforesaid ; by means 
whereof the said policies of assurance did not, nor did either of them, operate, 
and were not, nor was either of them, an insurance upon the said goods or 
upon any part thereof, and thereby the defendants were prevented from having, 
and never had, any insurance on the said goods or any part thereof, or any in- 
demnity, benefit, or advantage whatever, of or from the said pohcies of as* 
surance, and the said goods, by means of the premises, and of the carelessness, 
negligence, and want of skill and improper conduct of the plaintiffs, as such 
insurance brokers and agents of the defendants ia that behalf as aforesaid, 
were wholly iminsured of or for the said voyage from Falmouth to Oporto; 
and that the said sum of 173/. 58. was and is the amount of certain premiums 
of insurance and expenses upon, of, and relating to the said policies of as- 
surance, and paid and incurred by the plaintifi^ in and about and relative to 
the same, and the efifecting and causing the same to be made. Conclusion 
with a verification. 

Replication — To the first plea, similiter; to the second plea, a special de- 
murrer. 

The causes of demurrer were, that the defendants specially pleaded a matter 
amounting in effect to a general traverse of the promise laid in the declaration, 
as far as such promise related to the causes of action in the commencement of 
the plea referred to — ^that the plea was a multifarious, argumentative, and in- 
sufficient mode of pleading non-assumpsit to the last-mentioned causes of 
action — ^that the plea concluded with a verification, and purported to be a 
special plea in avoidance of the last-mentioned causes of action, without in 
any manner confessing even a primd facie or colourable title in the plaintiffs — 
that the plea did not state any hct which arose after the causes of action 
^hich it professed to answer, had accrued to the plaintiffs ; nor did it contain 
aoiy matter of law in answer to the last-mentioned causes of action ; nor did 
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it state any matter of law or of fiewrt in avoidance of any or of any part of the Off. Pleat. 
CHifles of action in the declaration allee^ed — ^that it contained material alle- cole 
gadonsy inconsistent with each other, inasmuch as it contained averments, v. 

skewing that the sum of 1 73/. 5^., therein mentioned, was paid by the plmntiffs 
for certain premiums of insurance and expenses paid in consequence of the re- 
tainer of the defendants, and yet attempted to tender for issue certain htta, 
from which it was sought to be inferred that the same payments and expenses 
were made in the plaintiffs' own wrong, and without any request or retainer 
from the defendants — ^that, by the said plea, it was admitted that there was 
an acoonnt stated between the plaintiffs and defendants, as in the declaration 
alleged ; and it was also implied and admitted that the said sum of 173/. 5^. 
was an item in such account, and that a balance to that amount remained to 
lEbe credit of the plaintifls ; and yet there was not shewn any matter in avoid- 
ance of or as a set-off against the said sum of 173/. 5^. ; but, in a subsequent 
part of the plea, it was attempted to be shewn that the said sum never was a 
valid debt, in account or otherwise ; and it was stated in effect, notwithstanding 
tiie implied admission of the said account, and of the said sum, being such 
balance as aforesaid, that the said sum consisted of certain payments made by 
the plaintiffB in their own wrong ; and not at the request of the defendants, 
and for which said sum it was attempted in and by the said plea (but in an 
argumentative, indirect, and insufficient manner,) to be shewn, that the de- 
fendants never were or ought to be liable to the plaintiffs ; and that the said 
plea contained various allegations, upon no one of which could the plaintiffs 
take issue, without thereby admitting the truth of the other allegations in the 
plea, which, though wholly false or unfounded, would materially embarrass 
the plaintiffs, on the trial of the cause, in the recovery of their demand. 
til dffMunrer. 



J. Mmming, in support of the demurrer. — ^This plea amounts to the general 
iasoe, non-assumpsit ; and it does not come within the excepted cases, when, 
before the new rules, it might have been pleaded specially notwithstanding it 
did amount to the general issue. Carr v. Hinchliff{a) ; Maggs v. Ames {h). 
The new role is, that the plea of non-assumpsit shall operate only as a denial 
m feet of the express contract or promise alleged, or of the matters of foct 
from which the contract or promise alleged may be implied by law. There- 
fore the law now remains as it was before ; and it is clear that the defence 
wt out in the second plea could have been given under non-assumpsit. 
[Tiadii/, C. J. — ^But why do the plaintiffs complain ? The plea gives them 
notice <d the defence which is intended to be set up ; and, by repl3ring de 
h^mid, the whole of the matters alleged in the plea would be denied.] When 
^m plea was pleaded, it was very doubtful whether a replication of de injurid 
was applicable to the case (c), and the defendants would have been embarrassed 
by admissions if they had taken issue on only one of the allegations. \Tindal, 
C. J. — ^I do not see why the defendants could not plead this matter specially. 
The demurrer had better be withdrawn, and the plaintiff may amend by 
pj^a^tng de injurid,'] Then, inasmuch as the defendants well knew that this 
defonoe might have been given under the plea of non-assumpsit, they ought to 

(m) 4 B. & Crew. 647. (c) Vid€ Whitlaktr v. Af«o», I Hodges, 

\p) 4 Bingr* 4^0. 31 U; Qr^fin v. Yain, I Hodges, 3^7, 
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Com, Ple/is, 
Cole 

V. 

Le Souef. 



pay the costs of the amendment. IBosanquet, J. — ^The new rule is, that all matters 
nvhich shew the contract to be void or voidable, in point of law, must be spe- 
cially pleaded.] Here the plea admits that an accomit was stated between 
the parties, and that 1 73/. 5s, was then fomid to be due. 



Barstow. — ^The plea is good. The object of the new rules is to compel the 
defendant to plead his defence specially, that the plaintiff may not be sur- 
prised at the trial. Before the new rules this plea would have been good ; 
it clearly comes within the rule laid down in Maggs v. Ames {d). There it 
is said, " One species of cases in which this may be done, is where the plaintiff's 
right of action, (which is confessed,) is avoided by matter ex post facto ; or by 
payment, which may be given in evidence, under the general issue as pleaded." 
But since the new rules, the defendants were compelled to plead this defence 
specially, because it comes within the rule mentioned by Mr. J. Bosanquet, for 
the transaction was rendered voidable by reason of the plaintifis' negligence. If 
upon the trial the defendants had offered to admit that the money was paid, 
but that, in consequence of the gp^ss negligence of the plaintifis, they had re- 
ceived no benefit from the payment, it would have been objected that sodi a 
defence ought to have been specially pleaded. As to the admission on the 
account stated, the identity of the money appears in a subsequent p«rt of the 
plea. 

TiNDAL, C. J. — Suppose the parties had met together, and, with a full know- 
ledge of the facts, had stated an account between them. For any thing 
which appear^, the defendants may not have suEtained any loss. 

The argument was not continued, as the counsel on both sides agreed to 
amend, without payment of costs on either side. 

(lO 4 Bing. 473. 
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In aftampMit 
for work aind 
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money pnid, 
at the defen- 



Wells and another v. Porter. 

A SSUMPSIT to recover 1500/. for work and labour, money paid, and money 
due upon an account stated. 



and agents in and about the making of divers contracts between the defendant 
and divers other persons, for hberty to the defendant to put upon, and to de- 
liver and receive, accept or refuse, certain public stocks of certain foreign 



Pleas, as to 1 183/., parcel of the sum of 1500/., that the said work so alleged 
dant'a request, to have been done by the plaintiffs, was work done by the plaintiffs as brokers 

the plea was, 
that the work, 
&c. waa done 
in making a 
contract be. 

tween the de- states ; that is to say, of the kingdom of Spain and Portugal respectively ; 
and certain parts, shares, and interest therein, the defendant, and the other 
persons parties to the contracts respectively, not being possessed of or en- 
titled to the same, or any part thereof, either in their own . right or in their 
own names, or in the name or names of a trustee or trustees to their own 

_ . use ; and the plaintiffs, at the time of payinR the said monies, well knowing 

Portugal^ the i j o —^ 

plaintiff well knowing thHt the defendant and the said other persons were not possessed of or 
entitled Co the same. Held, fiist« that this contract was not illegal under the Stock-Jobbing 
Act 7 O. 2. c. 8, that sutute being only applicable to jobbing in the En^ish funds ; and, 
ieeondlyy that the contract between the plaintitrand defendant was not illegal at common law. 



fendant and 
other persons, 
for liberty to 
the defendant 
to accept or 
refuse certain 
public Mtocks 
of Spain and 
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dot the defendant and the said other persons, parties to the contract re- Com, Piea$, 
^lectively, were not possessed of or entitled to the same or any part thereof. Wells 
either in their own name or in their own right, or in the name or names of a ^ v. 
troistee or trostees to their use or in their right. 

Seamd plea — That the said work, so alleged to have heen done hy the 
plainttfis, was work done by them as brokers and agents, in unlawfully nego- 
tiating, transacting, and intermeddling in the making, and procuring to be 
made, certain contracts and agreements for buying, selling, assigning, and 
transferring certain public stocks, of certain foreign states ; to wit, of the 
kingdom of Spain and Portugal respectively ; and certain parts, shares, and 
interest therein, which the defendant and the other persons contracting, and 
on whose behalf the said several contracts and agreements were made, to sell, 
assign, and transfer the same, were not, nor was any of them at the time of 
the making of such contracts and agreements respectively, actually possessed 
of or entitled to, either in their own right or in their own names, or in the 
name or names of a trustee or trustees, or any other person or persons, to 
their use or in their right ; the plaintiffs at the time of the doing of the said 
work, and of the making of the said contracts and agreements, well knowing 
that the persons on whose behalf such contracts and agreements were respec- 
tivdy made, were not, nor was any of them, possessed of or entitled to the 
said stocks, parts, shares, or interests, in respect of which such contracts and 
agreements were respectively made, in his, her, or their own name or names, 
or in the name or names of a trustee or trustees, or any other person or 
persons, for their use or in their right. 

DemMTrer, — ^The causes assigned were, that the said pleas did not deny, or 
confess and avoid the part of the declaration to which they were pleaded ; that 
there was nothing in the said pleas, or either of them, to shew that the con- 
tracts therein alleged were iUegal or void, by reason of any statute or other- 
wise, or without consideration ; and also that the said pleas were respectively 
double, and contained a twofold answer, to so much of the declaration as they 
professed to answer ; in this, to wit, that the defendant had, in each of the 
said pleas, pleaded and alleged that the said supposed contracts in the pleas 
req)ectivel3^ mentioned were in the nature of putts and refusals, and also that 
the respective parties thereto were not, at the time of making the same, in 
any way possessed of or entitled to the said stock, in respect whereof the said 
(opposed contracts were made. 

Butt, in support of the demurrer. — I. The 7 G. 2, c. 8, is a penal statute, 
and the Court will not enlarge it by imphcation beyond its obvious and na- 
tural meaning. It was passed for the purpose of remedying the mischiefii 
occasioned by stock-jobbing ; and the preamble recites that great inconvenience 
had arisen, and did daily arise, by that destructive practice : therefore the 
(^ject of the statute was to stop a practice which was well known at the time ; 
the provisions of it could only have been intended to apply to transactions in 
the English funds, for at that time foreign stocks were almost, if not entirely, 
unknown in this country. In Henderson v. Bise (e), Lord Tenterden, C. J., 
hdd, that the words "public or joint-stock," used in sec. 10. of the statute, re- 
lated merely to stock of this country, and that the statute was passed to prevent 
jobbing in the British public funds ; and it does not appear that this decision 

\,e) 3 Stark. N. P. C. 158. 
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Com. Pleas was cver questioned, as no further report of the case is to be found in the books. 
Wells ^^^ ^ Mortimer v. Salkeld(f), it was held that lottery- tickets were not 
V. public securities within the meaning of the statute. 

II. It may be said that this contract between the plaintiffs and defendant is 
iUegal at common law : but that is not so, for if the contract made on behdf 
of the defendant should be illegal, it does not therefore follow that the plaintiffs 
are not entitled to recover compensation against the defendant, in this action, 
for his work and labour. It is like an illegal race, which may take place on 
a course ; and yet a third party, who puts up the stakes, raib, &c. to prepare 
the race-course, would be entitled to recover for work and labour against the 
person who employed him. 

/. Manning, cantrH. — I. This contract is within the Stock- Jobbing Act. 
The stocks of Holland and France were well known in this country when the 
statute was passed. [Tindal, C. J. — I do not know that we can take notice 
of that circumstance ; de non apparentibus et non anstentUnis eadem est ratioJ] 
The statute applies to " any public or joint-stock," and if that does not include 
foreign stock, the following words, " or any other public securities whatso- 
ever," do clearly include foreign securities. The preamble recites, that ** great 
inconveniences had arisen through the destructive practice of stock-jobbing," 
which would arise from transactions in foreign as well as in English fimds ; 
and the statute must have been intended as an effectual and not as a partial re- 
medy. The opinion of Lord Tenterden, in Henderson v. Bise (g), was whoDy 
extra-judicial, because it did not appear what the nature of Colombian bonds was; 
and the objection arose on the 7th sec. of the statute, which makes it lawful, 
but does not require, a purchaser to whom stock ought to have been delivered, 
to purchase other stock, and then bring an action to recover the difference. 
Mortimer v. Salkeld (/) is quite beside the question, as that was the case of s 
lottery, which has nothing whatever to do with public securities. Rossum v. 
Taylor (t) was a case tried before Dallas, C. J., in 1823, in which the {^aintiff 
sued for differences upon dealings in Spanish stock : the learned judge said 
the question ought to undergo the consideration of a full court. Several 
other objections were taken, but the plaintiff had a verdict, with leave to the 
defendant to move to enter a nonsuit, which was accordingly done in the fol- 
lowing term. In granting the rule nisi. Lord C. J. Dallas said, " This is a 
case of stock- jobbing in the foreign funds, and not in our own ; in his present 
opinion, it was not the less gambling because it was in this or that stock ; 
however. Sir John Bernard^ s act was nominally applicable to the British funds 
only. But what was the title of that act ? It was ' An Act to prevent the 
infamous Practice of Gambling in Stock- Jobbing ;' the legislature, therefore, 
had pronounced the act infiamous. The question, therefore, upon that point 
was still open." That case is therefore a strong authority in favour of the 
defendant. 

JJ. But the contract is illegal at common law. In Bryan v. Lewis (J), it is 
said that if a man sells goods to be delivered on a future day, and neither has 
the goods at the time, nor has entered into any prior contract to buy them, 
nor has any reasonable expectation of receiving them by consignment, he 

(/) 4 Camp. N. P. C. 42. (i) Cited in Chitty'i Statutes,! 032. note( A.) 

{g) 3 SUrk. N. P. C. 158. (J) Ryan ft Moody, K. P. C. 386« 
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cannot maintain an action for damages for non-performance of the contract : Com. P*rnt. 

and Lord Tenterden, C. J., said, " I am clearly of opinion that this action \y^\^s 

cannot be maintained : I have always thought, and shall continue to think, _ v. 

Txatjl I am told by the House of Lords that I am wrong, that if a man sells 

goods to be delivered on a future day, and neither has the goods at the time, 

nor has entered into any prior contract to buy them, nor has any reasonable 

expectation of receiving them by consignment, but means to go into the market 

and to buy the goods which he has contracted to deliver, he cannot maintain 

an action upon such a contract. Such a contract amounts, on the part of the 

▼ender, to a wager on the price of the commodity, and is attended with the 

most mischievous consequences." The same learned judge intimated a similar 

opinion in a subsequent case, reported in Chitiy on Contracts (k). In Clayton 

i.Dilly (/), it was held, that one who, by the defendant's authority, lays illegal 

bets in the defendant's name, and, losing, pays them without a subsequent di ^ 

rection to do so, could not recover the amount from the defendant ; and here 

the plea alleges that the work done by the plaintiffs was in negotiating illegal 

contracts. Josephs v. Pebrer (m). 

Butt, in reply. — L The case of Cfeyf on v. Dilly (/) is distinguishable, because 
here the declaration alleges that the work was done, and the money paid, at the 
defendant's request. That the object of the statute was directed towards 
jobbing in the English funds, appears by the 10th sec, where it is enacted, 
" that nothing in the act contained should extend to any contract or agree- 
ment, for the purchase or sale of any stock, annuities, or other public securities, 
to be made with the privity of the accountant-general of the Court of Chan- 
cery :" and it is clear that the transactions of the accountant-general would 
not extend to any foreign funds: therefore, the words "public securities" 
must mean such as were of this kingdom. The opinion expressed by Lord 
Tenterden, in Henderson v. Bise (o), was clear and precise. He observed, " It 
did not appear what the nature of Colombian bonds was : it was probable that 
the trafficking in such instruments might be attended with as much mischief 
as jobbing in the funds of this country; and it might be desirable that a statute 
shoold be passed to restrain such practices ; but as they did not fall within 
the statute referred to, the plaintiff was entitled to recover." Therefore, that 
learned judge considered that the preamble ought not to enlarge the meaning 
of the act, for the trafficking in Colombian bonds was within the mischief of 
stock- jobbing. The preamble of a statute may sometimes be looked at for 
the purpose of construing the subsequent enactments, but never for the purpose 
of enlarging them. 

II. Bryan v. Lewis (p), if it should now be recognized, was a very different 
case from the present ; for here the action is brought by a third party, who 
effected the contract at the request of the defendant ; and it is difficult to see 
why the work and labour of the plaintiffs is illegal. And if the defendant 
had intended to take the objection, that the contract was void at common law, 
the plea ought to have averred that there was no reasonable expectation of 
obtaining the stock when the bargain was made. If, therefore, the case is 
not within the statute, then upon the other point the plea is insufficient. 

i) 2nd ed. 332. (o) 3 Stark. N. P. C. 159. 

/) 4 TauDt 1&5. (p) Ryan Ck Moody, N. P. C. 3R6. 

(w) 3 B. & Cress. 639. 
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Com, Pleat. TiNDAL, C. J. — It appears to me that the pleas do not furnish any answer to 
Wells ^^^^ action. It is brought for work and labour, and money paid ; and the 
^' defence set up by the pleas is, that the work was done and the money paid by the 

plaintiffs as brokers, in making contracts between the defendant and other 
persons, respecting certain public stocks of certain foreign states, the plaintiffs 
knowing that the defendant and the other parties to the contract were not 
possessed of the same. In effect, the pleas are drawn on stat 7 G. 2, c. 8, 
and they afford an answer to the action, provided foreign stocks fall within 
the provisions of that statute. 

It appears to me that stocks, not of this kingdom, are not within the words 
or the meaning of that statute. 

It is clear that it was passed to prevent practices which were then found 
to be injurious and pernicious. The title and preamble of the statute shew, 
that its general object was to put down the common practice of stock-jobbing. 
Several acts had previously passed which related to the mode of transferring 
stocks of this realm, and they shew the subject-matter upon which this statute 
might operate. If it operated on foreign securities, the fact that such foreign 
securities existed when the act passed, ought to have been shewn ; but as that 
has not been done, we must consider this question as if no other stock was 
then in existence, and, upon that ground alone, it seems to me that the plain- 
tiffs are entitled to our judgment. 

But, further, it is to be remarked that this statute carries with it very severe 
consequences ; one of them is, that after a party has become liable to a penalty, 
he may be put on his oath touching the offence ; and such a statute ought not 
to be enlarged beyond its fair and natural meaning, nor ought it to be extended 
by any intendment which might be engrafted upon it. 

Upon looking at the tenth section, which enacts that the provisions of the 
statute shall not extend to any contract relating to stock or other public secu- 
rities, made by the accountant-general, it it clear that the stock which is there 
meant, is stock of this kingdom ; for it is well known that the accountant- 
general never purchases any other description of stock : and although that 
does not conclusively establish that the statute does not generally apply to 
other kinds of stocks, yet it affords an inference to shew what was in the con- 
templation of the legislature. As far, therefore, as the statute is concerned, I 
am of opinion that this case is not within its provisions. 

Then it is objected that these contracts are illegal at common law, and that 
work and labour, bestowed in carrpng them into effect, would also be il- 
legal. In the first place, it has not been very distinctly shewn that these 
wagers were illegal at common law ; for it is to be observed, that the words 
of the statute are words of enactment, and are not declaratory ; and the statute 
does not seem to recognize the dealing in stock as being then an offfence. 
The most that could be said is, that the contracts are void ; and as the work 
and labour is one degree further removed, I cannot see my way with sufficient 
clearness to say that it is illegal at common law. Our judgment must, 
therefore, be for the plaintiffs. 

Park, J. — I am of the same opinion. It is said that this contract is void 
by the statute or at common law. As to the first point, it seems to me, upon 
consideration and by the weight of the authorities, that the case is not within 
the statute at all, because the statute does not apply to transactions in foreign 
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fionds. That the statute is only applicable to the English funds seems to be evi- Com, Pleat. 

dent, because it refers to contracts in the nature of putts and refusals, which must av^lm 

refer to contracts relating to the funds of this country : and the tenth section » f • 

which refers to the transactions of the accountant-general of the Court of 

Chancery, ought to have its due weight, as shewing that the statute did not 

refer to foreign stocks and securities. In Henderson v. Bise (y), Lord Ten- 

terden said, that the act did not apply to foreign securities ; and there is nothing 

to be found contrary to this, except the dictum of Chief Justice Dallas, in 

Rossum V. Taylor (r) ; and there the learned judge admits that the act was 

nominaUy applicable to the British funds only, and the case never came before 

the court in banc. Then it is said, that this is an illegal transaction at common 

law. If this were so, I think we should find something in the preamble of the 

statute, to shew it; but a reference to that rather proves the contrary, for it 

speaks of a practice which was then growing up, and the statute is not in any 

way declaratory. 

Vauohan, J. — ^I am also of opinion, that this transaction is not iUegal by 
the statute or at common law. The statute is penal in its language, and I do 
not see any words by which it can be extended to include foreign funds. 
Then is it illegal at common law ? No authority has been cited to shew that 
it is ; and this action is brought by agents who made the contract for a third 
person. 

BosANQUST, J. — I am of opinion, that it does not clearly appear on this 
record, that the contract is void by the statute or at common law. The statute 
imposes very penal consequences ; it avoids the contract, and also gives an 
actbn for the recovery of the money, with double costs, and adds other 
penalties. The preamble adverts to the destructive practice of stock-jobbing, 
aod the question is, whether it relates to the stocks of foreign states. In con- 
aidering an act so penal in its consequences, we ought not to extend it by impli- 
cation. It is a prospective statute, by no means declaratory, and when we 
find the expression " public stocks " used in the statute, we must intend the 
poUic stocks of this country. I do not so much rely on the tenth section, 
which relates to the transactions of the accountant-general, as I do upon the ge- 
neral effect of the enactments, which was considered in Henderson v. Bise {q), 
where Lord Tenterden, C. J., held, that Colombian bonds were not within the 
statute. I am, therefore, of opinion, that this case is not within the statute. 

The next question is, whether the contract is illegal at common law. The 
contract la for work and labour, and money paid, and it is admitted, that it 
was done at the defendant's request. We have been referred to Lord 
Tenterden* 8 opinion, in Bryan v. Lewis {t), to shew that this contract would 
be void at conmion law; but that opinion can only be used as a dictum, 
because the decision was, that the defendant was not authorized to make the 
contract, and there were other circumstances in the case, which did not entitle 
the plaintiff to have his claim enforced. But, comparing that decision with 
this case, there is a distinction observable between them. In that case there 
was no reasonable expectation that the defendant would ever obtain the pro- 

(rt 3 Stark, N. P. C 158. (/) Ryan & Moody. N. P. C. 386. 

(OChitty's Statutes, 1032, note(b}. 
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Com,PU,^. pertr for which he contracted, but here the defendant had a reasonable 
Wells expectation of obtaining the object of the contract, for the averment that the 

p ^- plaintiffs knew that the defendant and other persons were not possessed of the 

stock, does not negative that the plaintiffs had not an expectation of being 

possessed of it. The cases, therefore, differ in one of the most important 

ingredients. The contract may be void, but it does not therefore follow, 

that an agent who made the contract may not bring an action for work and 

labour. 

Judgment for plaintiffs (a). 

(a) See Oakley y. Rigby, ante, 42, and Morgan v. Pebrer, 3 Hodgei. 

Apru^th. DoBKEE f?. Napiek and another. 

for'!lwr'*r* f RESPASS for seizing and takmg a steam-vessel of the plaintiff, called the 
■team.veNitl, Lord of the Isles. 

plwdtJuhli' P/fffl*— First, not guilty. Second— That before and at the time when, &c., 
he WM an ad. in the declaration mentioned, the defendant was employed and retained in the 
^m^gwu service of Donna Maria, queen of Portugal, as an admiral in the Portuguese 
iittjr, and navy, and chief commander of a certain squadron thereof, the said queen of 

the veM-l Portugal, during the time aforesaid, being at peace with our sovereign lord 

*r!* ''"^ih ^^^*«"* IV. ; and that before and at the time when, &c., divers enemies of the 
wmi condemned wid queen were waging war against her, both by sea and land ; and thereupon, 
I'ribunal of "* ^^ before the said time when, &c., the said queen had commanded the de- 
Marine, at Al«- fendant, as such admiral and chief commander as aforesaid, to establish and 
wme*ft^cltid proclaim a blockade along the coast of Portugal, and the defendant, in 
to the ^ueen of obedience to the said command of the said queen, had before the time when, 
mhe/pleaii the ^^•» ^^7 established and proclaimed a good and sufficient blockade along the 
J'wpj** *'•", said coast of Portugal; and had put and placed divers, to wit, fifty ships of 
the aathorUf war, in and upon the high seas along the said coast, for the purpose of sup- 
of the quren of porting and maintaining the said blockade ; which blockade the last mentioned 
hefli, BepH- ships were sufficient to maintain and support, and did in fact maintain and 
def^Vnt*^ *^^ support ; of all which premises the plaintiff had notice. And that after the 
being a natural said blockade had been so established and proclaimed as aforesaid, and while 
of hU*majpstr, ^^^ sjune was so supported and maintained, the said steam- vessel, in the decla- 
to e^ntravcn. tion mentioned, just before the said time when, &c., being on the high seas, 
bH 0. 3. C.69, ^y ^^^ wi^^ ^e consent and under the authority and direction of the plaintiff, 
^he Foreign ^[^ break the said blockade contrary to the law of nations in that behalf; 
Act,) accepted whereupon the defendant, as such admiral and chief commander as aforesaid, 
of*ad'"i'aL*^**" ^^^ ^ ^^^ servant and by the conmiand of the said queen, at the said time 
•without the when, &c., did seize and take the said steam-vessel, in the declaration men- 
ceme^the* tioned, as he lawfully might, for the cause aforesaid. — Conclusion with a 
king of /''ng' verification. 

that the pleaa Third plea — ^That before and at the time when, &c., in the declaration 
•"«•«>"€*"- mentioned, the defendant was employed and retained in the service of Donna 

action, and that Maria, queen of Portugal, as chief commander of a certain squadron of the 

the replication 

afforded no ami^er to the pleHR. 

2. In another plea, the dpfendnnt pleaded, that the plaintiff had, without the leave and 
licenae of hia maje^tT, the ((inf* of Kugland^ equipped ihe ateam-vcvRel for the aervire of a 
foreiKn prince, contrary \o the itaid atntutc, dU O. 3, c. (i9, whereby the aifd vfNiiel wa« forfeited 
to hii aaid najeaty :— //er/(/, that ihia plea was insufficient, becauie it aliewed no authority in 
the defendant to iteixe the vessel. 
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Portuguese navy, the said queen then being at peace with our said sovereign Com, Pleat. 
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lord the king ; and that before and at the time when, &c., divers enemies of 
the said queen were waging war against her. both by sea and land, whereof /^"w? 
the plaintiff then had notice : and that just before the said time when, &c., ^'-^pieb. 
the said ship or steam -vessel, in the declaration mentioned, laden with war- 
like stores and ammunition, by and with the consent and under the direction 
and authority of the plaintiff, was on the high seas, aiding and assisting the 
Baid enemies of the said queen ; whereupon the defendant, as such chief 
commander, as last aforesaid, and as the servant and by the command of the 
gaid queen, at the S€ud time when, &c., attacked and captured, seized and took 
the said steam- vessel, in the declaration mentioned, as he lawfully might, for 
the cause aforesaid. — Conclusion with a verification. 

Fourth plea — ^That before and at the time when, &c.. the said steam- vessel, 
in the declaration mentioned, was in a certain port upon the coast of Portugal, 
to wit, the port of St. Martinho, and the said steam-vessel had, just before the 
said time when, &c., discharged a cargo at the said port, destined for the use of 
certain persons then being enemies of Donna Maria, queen of Portugal, the said * 
queen then being at peace with our said sovereign lord the king ; that thereupon 
the defendant, claiming to be and acting as admiral and chief commander of k 
certain squadron of the Portuguese navy, and as servant of the said qu^n, and 
by her command, at the said time when, &c., attacked, captured, seized, and 
took the said steam-vessel, in the declaration mentioned, as lawful prize ; and 
such proceedings were thereupon had according to the law of Portugal, in a 
certain court of law in the kingdom of Portugal, of competent jurisdiction in 
that behalf, to wit, the Supreme Tribunal of Marine, at Lisbon ; that after- 
wards, to wit, on, &c., at Lisbon, in the kingdom of Portugal, in and by the 
8sdd court, the said steam- vessel, in the declaration mentioned, was adjudged 
to have been justly and lawfully taken, and was then, in due course and form 
of law, condemned as lawful prize, and as forfeited to the said queen of Por- 
tugal. — Conclusion with a verification. 

Fifth plea — ^That the plaintiffs, after the 1st day of November, 1819, and 
during the reign of his present majesty, and before the said time when, &c., 
not regarding the statute in such case made and provided, were within a 
certain port of the united kingdom of Great Britain and Ireland, to wit, within 
the port of London, without the leave and license of his said majesty for that 
purpose first had and obtained, knowingly concerned in the equipping and 
furnishing of the said steam- vessel, in the declaration mentioned, with intent 
that the same should be employed in the service of a certain foreign prince, 
to wit, Don Miguel, of Portugal, as a transport and store-ship, contrary to the 
said statute ; and by virtue and force of the said statute, the said steam-vessel, 
afterwards and before the said time when, &c., became and was forfeited to 
his said majesty. — Conclusion with a verification. 

Sixth plea — ^That the said steam- vessel, in the declaration mentioned, was 
not the property of the plaintiffs. — Conclusion to the country. 

Replication. — ^The plaintiff joined issue on the plea of not guilty. 

To the second plea, he replied, that before and at the time when, &c., he and 
also the said defendant were natural bom subjects of his present majesty 
mUtam IV., and the said steam-vessel was a British registered vessel, and en- 
titled to all and every the privileges and advantages belonging to such British 
registered vessel. That after the 1 st of November, 1819, and during the reign of 
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his said present majesty, and before the said time when, &c., the said defendant, 
being such natural-bom subject of his majesty, as aforesaid, and not regarding 
the statute in such case made and provided, without the leave or hcence of 
his majesty in any form whatever, accepted a commission or appointment as an 
officer in tlie service of a certain foreign power, that is to say, accepted the 
office of admiral in the Portuguese navy, and chief commander of a squadron 
thereof, in the service of the said Donna Maria, queen of Portugal, as in the 
said second plea mentioned, and continually from thence, and at the said time 
when, &c., was employed and engaged in the service of the said Donna Maria, 
and served in and on board divers ships and vessels of war of the said Donna 
Maria, and in and on board divers other ships and vessels used by her for 
warlike purposes, and in her service, contrary to the said statute. That the 
said defendant, at the said time when &c., whilst he was such officer, and so 
employed and engaged as aforesaid, and by virtue and in the course of such 
illegal employment and service, seized and took the said steam-vessel of the 
plaintiff, as in the declaration mentioned. — Conclusion with a verification. 

To the third and fourth pleas a similar replication. 

To the fifth plea, a special demurrer, and the following causes of demurrer 
were assigned : — ^that it was not alleged in the said plea that the said steam- 
vessel Yfza ever seized or condemned as forfeited, or that the defendant had 
any authority from his majesty to seize the said steam-vessel. 

To the sixth plea, a special demurrer ; and it was assigned for cause, that 
the defendant had not thereby traversed or denied, or attempted to put in 
issue, any allegation in the declaration, but had attempted to put in issue a 
matter of fact not necessary to be alleged ; and, also, that it contained new 
matter not anywhere before alleged, and concluded to the country, and not 
with a verification ; that the defendant attempted to raise a question whether 
the vessel was the property of the plaintiff, whereas the action ^ould be sup- 
ported by shewing a mere possession of the plaintiff, at the time the trespass 
was committed. 

Demurrer and joinder, to the replication to the second, third, and fourth 
pleas ; and joinder to the demurrers, to the fifth and sixth pleas. 



Stephen, Serjt., for the plaintiff. {Wilde, Serjt., and Martin were with him.) 
He supported the demurrers to the fifth and last pleas, and shewed cause 
against the demurrers to the rephcation. 

I. The first question is, whether the plaintiff or the defendant is entitled to 
the judgment of the Court on the plea of not guilty, and the three first special 
pleas. This is an action of trespass, and the plaintiff and the defendant are 
both British subjects. In answer to the justification contained in these pleas, 
the replication avers, that the defendant had accepted a commission in the 
service of a foreign power, without obtaining the king's license, in contraven- 
tion of the Foreign EnUstment Act, 59 G. 3, c. 69 (a). A civil trespass cannot 



(a) By 63 G. 3, c. 60, 8. 2, if any na- 
tural-bom subject of his majesty, without 
the leave or license of his majesty, shall take 
or accept any commission, &c. in the service 
of any foreign prince, state, Ac, every person 
so offending shall be deemed guilty of a 
misdemeanor, and upon being convicted 
thereof, upon any information or indict- 
ment, shall be punishable by fine and impri- 



sonment, or either of them, at the discretion 
of the Court before which such offender 
shall be convicted. 

Sect. 7, after imposing a penalty on per- 
sons fitting out armed vessels for foreign 
powers, without license, enacts, ** that every 
such ship or vessel, wiUi the tackle, apparel, 
and furniture, together with all the mate- 
rials, arms, ammunition, and stores, which 
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be justified by the defendant shewing that he was engaged in foreign ser- 
vice in violation of an act of Parliament. If, in the course of such an illegal 
employment, one of the king's subjects was slain, the ofience would be mur- 
der, or at least manslaughter. The question is, whether a subject of Great 
Britain can justify a trespass against another subject, by setting up an 
authority conferred by a foreign state ? Even if war be declared between 
this country and a foreign state, a subject is not thereby authorized to assail 
the foreigner's ships ; for Lord Hale says (a), *' The subjects of either side 
may not take the goods of others without commission, which is usually granted 
by the lord admiral ; if he doth assail the foreigner's ships, otherwise than in 
his own defence, without such commission, it is a depredation ; for it is not a 
time of absolute hostiUty, in respect especially of the king's subjects, but 
qualified, viz., that commissions shall issue of reprisal to them that desire 
it." If such a commission be required, even after war is declared, it is obvious 
that the defendant was not justified in committing this trespass in the very 
teeth of the statute ; it was a mere gratuitous interference. 

In Viner's Abr. tit. Trespass, (G. a 32,) it is said, " if the sheriff has not any 
writ, and makes awarrant to J. D. to arrest J. S., an action hes for J. S. against 
J. D. for this arrest, and against the sheriff likewise." And as the defendant 
justifies, as an ofiicer of the queen of Spain, he ought to shew his warrant. 
Viner*8 Abr. tit. (Trespass,) F. a 4. pi. 9. 

In Wetherell v. Jones (b), Lord Tenterden, C. J., observes, " Where a con- 
tract, which a plaintiff seeks to enforce, is expressly or by implication for- 
bidden by the statute or common law, no court will lend its assistance to give 
it effect." Bensley v. Bignold(c) decided, that a printer could not recover for 
printing a work, unless he affixed his name to it pursuant to the stat ute ; and 
Bayley, J., said, " The statute estabhshes several regulations for public pur- 
poses. It requires that certain acts shall be done, and makes it penal for any 
person to neglect to do those acts. The omission to do them, is a direct vio- 
lation of the law; and a party cannot be permitted to recover for work and la- 
bour done in direct violation of the law. Where a provision is enacted for 
public purposes, I think that it makes no difference, whether the thing be pro- 
hibited absolutely, or only under a penalty. The public have an interest that 
the thing shall not be done, and the objection in this case must prevail, not for 
the sake of the defendant, but for that of the public." Lightfoot v. Tenant (d), 
and Langton v. Hughes (e), are authorities to the same effect ; and mMontefiori 
V. MofUefiori(f), Lord Mansfield says.^*' That no man shall set up his own ini- 
quity as a defence, any more than as a cause of action;" Robinson \. Nahon[g), 



Cotn. PUoi. 



may belong to or be on board of any such 
■hip or vessel, shall be forfeited ; and it shall 
be lawful for any officer of his majesty's 
customs or excise, or any officer of his 
majesty's navy, who is by law empowered 
to make seizures for'any forfeiture incurred 
under any of the laws of customs or excise, 
or the laws of trade and navigation, to seize 
such ships and vessels aforesaid, and in 
such places and in such manner in which 
the officers of his majesty's customs or ex- 
dse, and the officers of his majesty's navy, 
are empowered respectively to make seizures 
under the laws of customs and excise, or 
under the laws of trade and navigation ; and 
that every such ship and vessel, with the 
tackle, &c. together with all the materials, 



arms, ammunition, and stores, which may 
belong to or be on board of such ship or 
vessel, may be prosecuted and condemned 
in like manner and in such courts as ships 
or vessels may be prosecuted and condemned 
for any breach of the laws, made for the 
protection of the revenues of customs and 
excise, or of the laws of trade and naviga- 
tion." 

^a) Lord Hale's Treatise, part 3, cap. 28, 
published in 1 Hargruve's Tracts, 245. 

(6) 3 B. & Ado. 22.5. 

(c) 5 B. & Aid. 335. 

{d) 1 Bos. & P. 661. 

(«) 1 M. & S. 593. 

(/) 1 W. Black. 363. 

{g) 1 Camp. N. P. C. 215. 
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Doe d. Roberts v. Roherts{h), Allen v. Wood{i). It was the duty of the defendant 
to obey the laws of his own sovereign. Huberus has laid down the following 
doctrine. He says, " If the law of another country is in conflict with that of our 
own state, m which also a contract is made conflicting with a contract cele- 
brated ebewhere, we should in such a case rather observe our own law than 
the foreign law."(/) Lord Hale(k) also says, " That though there may be due 
from the same person subordinate allegiances, which, though they are net 
without an exception of the fidelity due to the superior prince, yet are in their 
kind sacramenta ligea fidelitatis, or subordinate allegiances, yet there cannot, 
or at least should not, be two or more co-ordinate absolute ligeances by one 
person"to several independent or absolute princes ; for that lawful prince that 
hath the prior obligation of allegiance from his subject, cannot lose that 
interest without his own consent, by his subject's resigning himself to the sub- 
jection of another. " 

II. As to the fifth plea, it is clear that the matter there alleged is insufi- 
cient. It is founded upon the 7th section of the 59 G. 3, c. 69, and it 
is alleged the vessel was forfeited to the king, But a mere forfeiture, without 
a seizure, would not divest the property in the vessel out of the plaintiflT. The 
king can take nothing, except by an inquest of oflice, and until an ofl&ce be 
found, the property does not vest. 3 Black, Cotnm, 259. 

III. The sixth plea alleges that the vessel was not the property of the 
plaintiflT. The plaintifl* is not bound to prove that she was his property, as 
mere possession was suflicient to maintain the action. Heath v. Milward{l), 
Sutton V. Buck{m). Com, Dig. tit. Pleader, (3 M. 9.) lb. tit. Trespass (B. 4.) 
Vin, Abr. tit. Trespass, (L. a 4.) Pitts v, Gaince(n), Brooke v. Brooke (o), 
[Tindal, C. J. — ^The plaintiflT should take issue upon this plea. If he had only 
the temporary command of the vessel, smaller damages would be given, and 
it is a proper issue to be raised.] Stephen thereupon craved leave to withdraw 
the demurrer as to this plea. 

Crowder, for the defendant. — ^The question before the Court is of great 

public importance, and the books do not contain any case involving similar 
principles. 

I. The act complained of was lawfully done by a foreign state. The 

queen of Portugal had full power to authorize her servants to do the act. The 
blockade, which is stated in the second plea, was lawfid, and the plaintifl* broke 
the blockade, contrary to the law of nations. VatteVs Law of Nations {p). 
The third plea, shews that the plaintifl* was aiding and assisting the enemies of 
the queen ; and the fourth plea alleges the condemnation of the vessel, as a 
lawful prize, by a Court of competent jurisdiction. As far as this plea is con- 
cerned, the plaintiflT is come to the wrong tribunal, because this Court cannot 
entertain the question of prize or no prize. [Tindal, C. J. — That is decided in 
Le Caux\, Eden, 2 Doug. 594.] If, therefore, this plea stood alone, the justifi- 
cation is complete. But by the replication, the plaintiflT relies on the provisions 
of the Foreign Enlistment Act. It is clear that the plaintiff's vessel has contra- 



ct) 2 B. & Aid. 367. 

(i) 1 Bing. N. C. 8. 

\j) Huberus, Lib. 1, tit. 3, s. 1 1 ; and see 
also Story's Commentaries on the Conflict 
of Laws, 269, and note (6) post, page 92. 

{k) 1 Hale's Pleas of the Crown, os. 



(/) 2 Bing. N. C. 98; 1 Hodges, 198. 

(to) 2 Taunt. 302. 

in) 1 Salk. n. 

(o) Siderfin, 184. 

(/i) Book 3, ch. viii. §. 117. 
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ened the law of nations ; but it is said that the person who seized the vessel Com* Pleat. 
as disobeyed the law of England^ and that the plaintiff has therefore a right dqbree 
9 sue for damages. It must therefore be assumed, that the vessel was properly v, 

[>st, but that the defendant is nevertheless liable to pay damages. Now by the 
19 G. 3, c. G9, the defendant was, without doubt, guilty of a misdemeanor, and 
le might have been punished by fine or imprisonment. The entering into the 
ervice of a foreign state, without the king*s leave, and not the seizing of the 
ressel, is the offence of which he was guilty. In taking the vessel, he was 
ioing a justifiable act as the servant of the queen of Portugal. By stat. * 
5 Eliz. c. 4, s. 47, it Ls enacted, that, if any servant or apprentice unlawfully 
depart or flee into any other shire, the sheriff shall put him in prison. Suppose 
uiother takes such a servant into his employ, and wliilst he is in such service, he 
leizes cattle damage feasant on his master's lands, could he not justify doing 
the act, as the servant and by the command of his master ? Ihis test is conclusive 
in deciding the question. Here it is admitted that the act was justifiable, when 
done by the queen of Portugal, and that she gave the command to the plain- 
tiff is also admitted. The cases which have been cited, to shew that no man 
can defend himself by his own iniquity, are not disputed ; but the distinction 
is, that here the defendant justifies himself under the authority of a third 
party. The general rule is, that if two are sued, and one justifies as a 
principal, and the other as a servant, the defence of both stands or falls 
together. If the queen had been made a co-defendant, it must be admitted 
that she is not hable to be sued ; therefore it would be an anomaly to hold 
that her servant shall not justify under her authority. 

II. It may be questionable whether the defendant has not been guilty of 
piracy, within 11 & 12 W. 3, c. 7, s. 8, which enacts, that if any of his 
majesty's natural-bom subjects, or denizens of this kingdom, shall commit any 
piracy, or robbery, or any act of hostility against others his majesty's subjects 
upon the sea, under colour of any commission from any foreign prince or state, 
on pretence of authority from any person whatsoever, such offenders shall be 
deemed, adjudged, and taken to be pirates, felons, and robbers. If this argu- 
ment be well-founded, then the personal injury is merged in the felony, and 
the plaintiff cannot recover. [Tindal, C. J. — That act is diverso intuitu. It 
iq}pUes only to offences committed under colour of a commission, where the act 
is committed lucri causd,'] Suppose a man justified under a commission from 
the dey of Algiers? [Tindal, C. J. — ^The whole record must be taken to- 
gether ; these pleas justify ^ttre belli,'] 

III. The fifth plea affords an answer to the declaration. By the 59 G 3. 
c. 69, Sj, 7, if any person, without the leave of his majesty, shall equip any vessel, 
in order that he may be employed in the service of any foreign prince, such 
person is declared guilty of a misdemeanor, and the vessel shall be forfeited. 
[Ttrndal, C. J. — But that would not authorize a stranger to seize the vessel.] 
The plaintiff was doing an illegal act, and this is hke the case of the high- 
wayman, who filed a bill in chancery against his companion, for an account of 
the profits of their joint exploits. [Tindal, C. J. — ^lliat is one of the anec- 
dotes of Westminster HallJ] By the illegal act which was done, the property 
in the vessel was divested out of the plaintiff altogether. In Bensley v. Big- 
nold(q), it was held that a printer could not recover for printing a work, when 

(9) 5 B. & Aid. 335. 
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lie had neglected to afiix his name to it, pursuant to the 39 G. 3, c. 79, s. 27. 
Nor can the publisher of a libellous or immoral work maintain an action 
against any person for publishing a pirated edition. Stockdale v. Onwhyn (r). 
The same principle is to be found in Bu Boat v. Beresfordia), In Wilkins v. 
Despard(t), it was decided, that if a ship be seized, as forfeited, under the 
Navigation Act, 12 Car. 2, c 18, by a governor of a foreign country, belong- 
ing to Great Britain, the owner cannot maintain trespass against the party 
seizing, although the latter do not proceed to condemnation, for by the for- 
feiture, the property is divested out of the owner. That case is quite in point 
with the present, and shews that the property was divested out of the plaintiC 
and therefore he has no right to support this action. 

Stephen, in reply. — This trespsss was committed by a British subject upon 
the property of a British subject, in time of peace, and therefore the argument 
de jure belli does not apply. It is said, that the offence committed by the de- 
fendant, was the entering in the service of the queen of Portugal, without the 
king's license ; but if the acceptance of the commission was illegal, every act 
which was subsequently done, was also illegal. The peace of the kingdom was 
endangered, by the enlistment of the king's subjects to serve in war in foreign 
service, as appears in the preamble of the 59 G. 3, c. 69; and it appears to 
have been also an offence at common law. Lord Coke says, " It is not lawful 
for any subject of the king of England to take a pension, &c., of any foreign 
king, prince, or state, (without the king's license), albeit they be in league 
with the king of England, both for that they may become enemies, and for 
that also it is mischievous and dangerous to the king himself and his state (k). 
Hawk, Pleas of the Crown, Book i. c. 3, s. 30. 

The right of keeping a blockade, and seizing vessels which break it, refers 
to the violated rights of the belligerent powers. Here the seizure was made 
by the defendant, and he cannot set up the right of the belligerent power, be- 
cause he was unlawfully engaged in the service of that power. As to the 
argument on the fourth plea, it is true that the Court will not entertain the 
question of prize or no prize. Faith v. Pearson (v), Le Caux v. Eden(w); but 
this is a question relating to an English statute. Thus the Court cannot de- 
cide on the privileges of Parliament, but they may decide whether a particular 
case is within the privilege or not. Jay v. Top ham (x), 

II. The fifth plea cannot be sustained. A violation of the law by the 
plaintiff, does not justify a violation of the law by the defendant. The property 
in the vessel was not divested out of the plantiff until a forfeiture had taken 
place, upon office found. By the statute, the vessel is forfeited to the king, 
but it does not enable a private person to seize without any authority from the 
crown. Du Bost y. Beres/ord(s), and the other cases cited, are quite distin- 
guishable from the present. 

Cur. adv. vult. 



TiNDAL, C. J. — ^The plaintiff declares in this action against the two defen- 
dants, for seizing and taking a steam-vessel of the plaintiff, and converting 



(0 6 B. & Cress. 173. 
(*) 2 Camp. N. P. C.611. 
(0 5T. Rep. 112. 

(tt) 3 Inst. 144; and see lb. p. 178, the 
chap. BigBlvaXftigitivet, 



(?) 6 Taunt. 439. 
\uj) 2 Doug^. 594. 
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the same to their use. The defendants sever in their pleadings, but each puts Com, Pleoi, 

upon the record substantially the same justification, to which the answers 

pven by the replication are the same, and the same questions of law are raised 

thereon. It will be sufficient therefore to consider the case as it is stated upon Napier. 

the pleadings, with respect to the first-named defendant, Charles Napier. 

The third special plea of the defendant, C. Napier, alleges that, as the ser- 
vant of the queen of Portugal, and by her command, he seized and took the 
steam-vessel of the plaintifiFs as lawful prize, and that such proceedings were 
thereupon had, according to the laws of Portugal, in a court of law in the 
kingdom of Portugal, of competent jurisdiction in that behalf; that afterwards, 
in and by the said court, the said steam- vessel was adjudged to have been 
justly and lawfully taken, and was then, in due course and form of law, con- 
demned as a lawful prize, and as forfeited to the queen of Portugal. In answer 
to this plea, the plaintifils, in their rephcation, allege certain facts, which bring 
the service of the defendant, C. Napier, under the queen of Portugal, upon the 
occasion in question, within the restrictions of the stat. 59 G. 3, c. 69, s. 2, 
generally known by the name of the Foreign Enlistment Act, and to this re- 
plication the defendant demurred. We think it perfectly clear that, except 
for the facts introduced by the replication, the plea standing alone, and unan- 
swered, would be a conclusive bar to the plaintiff's right of action. 

The sentence of a foreign court of competent jurisdiction, condemning a 
neutral vessel taken in war as prize, is binding and conclusive on all the 
world; and no English court of law can call in question the propriety or the 
grounds of such condemnation. It is sufiicient to refer to the case of Hughes 
T. Cornelius and others {a) as a decisive authority on that point. It follows 
that, after the sentence of the court of Lisbon, it cannot be controverted in 
this or any other English court that the steam-vessel was rightfully taken 
by the queen of Portugal as prize, and that all the property of the plaintifiis 
therein became, by such capture and condemnation, forfeited to the queen, 
and vested in her. 

But the plaintifiTs contend, that the rephcation, by the facts therein disclosed, 
shews that the service of the defendant, C. Napier, under the queen oi Portugal, 
by virtne of which service alone he justifies the seizing of the steam-vessel, is 
made illegal by an English statute, viz., the statute 59 G. 3, c. 69; and that 
BQch illegality of the service prevents him from making any justification under 
the queen of Portugal, and renders him hable for all the damages which the 
plaintififs have sustained by reason of the seizure ; and whether the conclusion 
which the plaintifiFs draw from these premises is the just conclusion or not, is 
the qaestion between these parties. The seizure by the queen of Portugal 
must be admitted to be justifiable ; no objection can be taken against the for- 
feiture of the property in this vessel to the queen, under the sentence of con- 
demnation. The plaintifiFs, therefore, in contemplation of law, have sustained 
no legal injury by reason of the seizure. 

Again, no one can dispute the right of the queen of Portugal to appoint, in 
her own dominions, the defendant, or any other person she may think proper 
to select as her officer or servant, to seize a vessel which is afterwards con- 
demned as a prize, or can deny that the relation of lord and servant, de facto, 
subsisted between the queen and the defendant Napier; for the queen of Por^ 
tugal cannot be bound to take any notice of, much less owe any obedience to, 

{a) Sir T. Raym. 473. 
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the municipal laws of this country (&). Still, however, notwithstanding the 
loss by seizure is such as that no court of law can consider it an injury, or give 
any redress for it, and that the service and employment of the defen- 
dant is a service and employment, de facto; the plaintiffs contend they 
can make the servant responsible for the whole loss, only by reason of 
his being obnoxious to punishment in this country for having engaged in 
such service. No case whatever has been cited which goes the length 
of this proposition; the authorities referred to establishing only, that, 
where an act, prohibited by the law of this country, has been done, the doer 
of such illegal act cannot claim the assistance of a court of law in this country 
to enforce such act, or any benefit to be derived from it, or any contract 
founded upon it. To the full extent of these authorities we entirely accede; 
but we cannot consider the law to be, that where the act of the principal 
is lawful in the country where it is done, and the authority under which such 
act is done is complete, binding, and unquestionable, there the servant who 
does the act can be made responsible in the courts of this country for the con- 
sequences of such act, to the same extent as if it were originally unlavrfiil, 
merely by reason of a personal disability imposed by the law of this country 
upon him for contracting such engagement. Such a construction would 
effect an unreasonable alteration in the situation and rights of the plaintiffs and 
the defendant. The plaintiffs would, without any merit on their part, recover 
against the servant, the value of the property to which they had lost all claim 
and title by law against the principal; and the defendant, instead of the 
measure of punishment intended to be inflicted by the statute for the trans- 
gression of the law, might be made liable to damages of an incalculable 
amount. Again, the only ground upon which the authority of the servant 
is traversable at all, in an action of trespass, is no more than this, to protect 
the person or property of a party from the officious and wanton interference of 
a stranger, where the principal might have been willing to waive his rights. 

It is obvious, that the full benefit of this principle is secured to the plaintiffs, 
by allowing a traverse of the authority, de facto, without permitting them to 



(b) This subject is discussed by Pro- 
fessor Storjf in his admirable Commenta- 
ries on the Conflict of Laws, Ch. II. § 20. 
He says, ''Another maxim or proposition is 
that no state or nation can by its laws di- 
rectly affect or bind property out of its own 
territory, or persons not resident therein, 
whether they are natural-born subjects or 
others. It would be wholly incompatible 
with the equality and exclusiveness of the 
sovereignty of any nation, that other na- 
tions should be at liberty to regulate either 
persons or things within its territories. It 
would be equivalent to a declaration, that 
the sovereignty over a territory was never 
exclusive in any nation, but only concur- 
rent with that of all nations ; that each could 
legislate for all, and none for itself; and that 
all might establish rules which none were 
bound to obey. The absurd result of such 
a state of things need not be dwelt upon. 
Accordingly, Rondemhurg has significantly 
said, ' that no sovereign has a right to give 
the law beyond his own dominions: and if 
he attempts it, he may be lawfully refused 
obedience, for whenever the foundation of 
laws fails, there their force and jurisdiction 



fail also. Constat igilur extra letritoriiim 
tefiem dicere licere neminiy idque ii JkeerU 
guiSf impune ei non pareri, qmppe u6i cemet 
statutorum fundament nm^ robur, et jurif- 
dictio, 1 Bouil, des Statut. Princip. G6n. 6, 
p. 4. B. 

" Upon this rule there is often engrafted 
an exception of some importance to be 
rightly understood. It is, that although the 
laws of a nation have no direct binding 
force or effect, except upon persons within 
its territories, yet every nation has a right 
to bind its own subjects by its own laws in 
every other place. In one sense this ex- 
ception may be admitted to be correct, and 
well founded in the practice of nations; in 
anotlier sense it is incorrect, or at least 
requires qualification. Every nation has 
hitherto assumed it as clear, that it pos- 
sesses the right to regulate and govern its 
own native-born subjects everywhere; and, 
consequently, that its laws extend to, and 
bind such subjects at all times, and in all 
places. This is commonly adduced as a 
consequence of what is called national alle- 
giance, that is of allegiance to the govern- 
ment of the territory of a man's birth; 1 
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by a legal objection to its validity in another and foreign country; 
ik there is no material difference between the third, and first and 
:ial pleas on this record; for we hold the authority of the queen of 
» be a justification of the seizure as prize. There is as little doubt 
ght direct a neutral vessel to be seized, when in the actof brea)dng 
by her established, which is the substance of the first special plea, 
ying warhke stores to her enemies, which is the substance of the 
V^e therefore give judgment, on the first three special pleas, for the 
As the determination on these pleas, in efifect, decides the main 
the cause in favour of the defendants, it becomes unnecessary to 
e special pleas which are fifthly pleaded by each defendant, and to 
)laintifis have demurred, except so far as the costs of those pleas 
cemed in the inquiry. By the fifth plea, the defendants set up, on 
fts a bar to the plaintifiTs* right of action, certain facts and circum- 
m which it appears that the plaintiffs had themselves been guilty of 
of the statute 59 G. 3, c. 69, whereby the steam- vessel became and 
ed to his majesty. Now, one of the objections taken to this plea 
[le defendants shew no authority to seize the vessel; and we are of 
t the plea is insufficient, upon this ground. No case can be cited 
justification in trespass is made under the right of another person, 
3ging an authority from the principal, under whose right the act 
of was committed. If the defendant justifies the breaking of a 
e ground that it is the freehold of another, he is bound to state that 
Qter by the command, and as the servant, of the owner of the close. 
. Donaldson (c). So, where a man justifies the seizing of a heriot, 
)roperty is in the lord of a manor, he shews his authority from the 
1 these and similar cases, non constat, that the party entitled would 
isisted on his right; and there can be no reason, if he should prefer 
why a stranger should justify himself in standing in his place. The 
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369; and he proceeds to dis- 
rom local allegiance, which is 
ue fVom an alien or stranger 
long a time as he continues 
ominioDs of a foreign prince. 
iS universal and perpetual; the 
the instant the stranger trans- 
to another country, and it is 
al and temporary. Vattel, on 
d, seems to admit the right of 
t to be perpetual, even in na- 
lat they have a right to expa- 
Ives, and, under some circum- 
lissolve their connexion with 
juntiy, (Vattel, b. 1, ch. 19, 

it entering upon the subject, 

•rly belongs to a general treatise 

law,) it may be truly said that 

bound to respect the laws of 

m made in regard to subjects 

n-residents. The obligatory 

laws cannot extend beyond 

ories; and if such laws are in- 

irith the laws of the country 

reside, or interfere with the 

I they owe to the country 

side, they will be disregarded 

Whatever may be the obli- 



gatory force of such laws upon such persons, 
if they should return to their native country, 
they can have none in other nations where 
they reside. They may give rise to personal 
relations between the sovereign and subjects 
to be enforced in his own domains; but 
they do not rightfully extend to other na- 
tions. Clnutlunlur territorio. Nor indeed 
is there, strictly speaking, any difference in 
this respect, whether such laws concern the 
persons or the property of native subjects. 
A state has just aa much intrinsic right, and 
no more, to give to its own laws an extra- 
territorial force, as to the property of its sub- 
jects situated abroad, as it has in relation to 
the persons of its subjects domiciled abroad. 
That is, as sovereign laws, they have no obli- 
gation or power over either. When, there- 
fore, we speak of the right of a state to bind 
its own native subjects everywhere; we 
speak only of its own claim and exercise of 
sovereignty over them, and not of its right 
to compel or require obedience to such laws 
on the part of other nations. On the con- 
trary, every nation has an exclusive right 
to regulate persons and things within its 
own territory, accordhig to its own love- 
reign will and polity.'' 
(c) 1 1 East, 65. 
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case of Wilkins v. Despard has been cited as an authority to shew that, where 
a ship has been forfeited by breach of the provisions of an act of Parliament, 
the owner cannot maintain trespass against the party seizing it, although the 
latter do not proceed to condemnation, for, as it is said by the Court, by the 
forfeiture, the property is divested out of the owner ; but the plea in that case 
will be found to stand clear of the objection urged against that which is now 
under consideration. In the case cited, the plea alleges that the defendant 
seized the ship as forfeited to the use of his majesty and of himself, the defen- 
dant. The defendant, therefore, was not a stranger, but had authority to 
seize, in right of himself, as to part of the ship. Here the forfeiture is given 
to his majesty only ; and the plea is so far from stating that the defendant was 
authorized by his majesty to seize, that it does net even state that it was 
seized for the use of the king, or even as forfeited. Upon this ground, we 
think, that the judgment of the Court on the plea fifthly pleaded by each of the 
defendants, must be against the defendants. Upon the whole, the general 
judgment of the Court is for the defendants. 

Judgment for the defendant. 



AprU 18M. 



Hyde v. Johnson. 



The 90. 4, c. 
14, sec. 1, di- 
rectti, that do 
acknowledg- 
ment or pro- 
tiii«e Khali be 
aufficient to 
t> ke a case out 
of the Statute 
of liimitationt, 
unle»8 it be in 
writing, ^* and 
aigned by the 
party charge- 
able thereby:" 
— //Wd, that an 
acknowledg- 
ment contained 
in a letter 
which WMK writ- 
ten by the wife 
of the defen- 
dant, in hiR 
name and at 
hia request, 
was insuffici- 
ent, becauRe the 
■taiutegivea no 
authority to an 
agent to make 
the acknow- 
ledgment. 



A SSUMPSIT for goods sold and deUvered, and for money due on an account 
stated. Plea — ^The Statute of Limitations. The cause was tried before 
the undersheriff for Middlesex, It was in evidence, that the wife of the defen- 
dant had written a letter to the plaintiff, at the defendant's request, and in hb 
name, in which the debt was acknowledged, and a promise to pay it by instal- 
ments was made. The defendant deUvered this letter to a carrier, and de- 
sired him to give it to the plaintiff. 

It was objected, for the defendant, that this acknowledgment was not 
sufficient to take the case out of the statute, inasmuch as it was not signed by 
the defendant himself, in pursuance of stat. 9 G. 4, c. 14, s. 1. The ob- 
jection was overruled, and a verdict was found for the plaintiff. 

Chilton obtained a rule nisi, in pursuance of leave reserved, to enter a 
nonsuit, upon the above ground. He cited Gibson v. Baghott(d), 

Byles shewed cause: — 

I. A written acknowledgment by an agent is sufficient. The 9 G. 4, c. 14, 
sec. 1, requires that the acknowledgment or promise shall be made by the 
party " chargeable thereby;" and it is clear, under the stat. 21 Jac. 1, c. 16, 
that the husband was bound by the admissions made by his wife. Anderson 
V. Sanderson (b). If this case had arisen on the pleadings, and the plaintiff 
had replied that there was a written acknowledgment signed by the defendant, 
then the evidence which was given at the trial would have supported that 
allegation. Thus, in Helmsley v. Loader {c), the declaration averred, that the 
defendant's own proper hand was subscribed to a bill of exchange; and it was 
held sufficient to prove that it was written, imder his authority, by his wife. 



(a) 6 Car. & Payne, 211. 
(6) 2 Stark. N. P. C. 204. 



(c) 2 Camp. N. P. C. 450. 
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HeysY. HeseUlne{d) is to the same effect. It does not appear to have been Com, Pleat. 
the object of the statute to restrain or vary the authority of an agent. Htde 

It will be contended, that the Statute of Frauds, 29 Car. 2, c. 3, expressly »». 

proyides for a signature by an agent. That statute contemplates several kinds 
of agents. The fovrth section refers to promises and agreements made by 
agents; the fifth, to devises of lands signed by an agent in the testator's 
presence, and by his express directions ; and the seventeenth section has refer- 
ence to contracts for the sale of goods, signed by the agent of the party to be 
charged. The rule of law is, that when two statutes are tit pari materid, that 
the one shall construe the other. Gale v. Laurie (e). 

But these statutes are not tn pari materid, for, as it has been shewn, the 
8tat. 29 Car. 2. had reference to several kinds of agents and it was therefore ne- 
cessary to mention them particularly. A man may make a bill of exchange, or 
even a bond, by an agent; and it would be inconvenient and inconsistent to 
hold that he may not, in like manner, give a written acknowledgment of a 
debt. In some cases a person might be incapable of writing, or even of 
making a mark, and then he would be unable to make any valid acknowledg- 
ment of a debt. 

II. If the acknowledgment must be made by the defendant himself, then 
the dehvery of the letter to the carrier was a sufficient signing of the letter by 
the defendant. It is analogous to the signing of a deed by a stranger, and 
a delivery by the grantor, which would be sufficient. — Perkins, pi. 13. And 
in 2 Black. Com. 307, it is said, " And if another person seals the deed, yet if 
the party deHvers it himself, he thereby adopts the sealing, and, by a parity of 
reason, the signing also, and makes them both his own." 

III. The plaintiff is, at all events, entitled to recover on the count on an 
account stated. In Smith v. Forty (/) where an administratrix sued for a debt 
doe to the intestate, and the debt was barred by the statute ; but it was proved 
that, within six years, the defendant and the agent of the administratrix struck 
a halance, which the defendant promised to pay, it was held that the plaintiff 
was entitled to recover. That case, therefore, establishes that a man may state 
an account by his agent. 

F. Kelly and Chilton, contrH. — ^The intention of the stat. 9 G. 4, c. 14, is 
well expressed by Tindal, C. J., in Hay don v. Williams {g). His lordship says, 
"The statute did not intend to make any alteration in the legal construction 
to be put upon acknowledgments or promises made by the defendants, but 
merely to require a different kind of proof, substituting the certain evidence of 
' a writing, signed by the party chargeable, instead of the insecure and preca- 
rioas testimony to be derived from the memory of witnesses." If the argu- 
ment on the other side should now prevail, the old mischiefs will again revive, 
as in this case it would be necessary to refer to the parol testimony of the 
carrier, and other persons, in order to establish the agency. The legislature 
contemplated the exclusion of such evidence, and therefore the statute did not 
au&orize an admission to be made by an agent. And the cases support this 
construction. Thus, in Whippy v. Hillary {h) Lord Tenterden, C. J., laid 
particular stress on the words of the statute, " that the acknowledgment must 

(d) 2 Camp Ni P. C. 604. Or) 7 Bing. 163. 

(«) 5 B. & Cress. 156. (A; 3 B. & Ado. 399. 

(/) C. 6l p. 126. 
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Com, Pleat, be made by the party chargeable thereby;*' and in Gibson v. Baghott{i), Parke, 
*^[^y^ J» ^eld that an acknowledgment by an agent would be insufficient. He says, 
V, " There is nothing, signed by the defendant, which acknowledges any debt due 

to the plaintiff." In Lyde v. Barnard (j), Gumey, B., in referring to the sixth 
section of the statute, where the word ** agent " is also omitted, observes, " By 
this clause the protection is carried even further than by the Statute of Frauds. 
There the party might be charged on a writing, signed by a person thereunto 
by the defendant lawfully authorized, which left him exposed to be charged by 
the verbal representation of another that he had authority to sign." An agent 
is expressly mentioned in the Statute of Frauds ; and as this word is omitted 
in this statute, there can be no doubt but that it was studiously and delibe- 
rately excluded by the very learned and accurate framer of the statute. 

Cur. adv. vult. 

TiNDAL, C. J. — ^The short question in this case is, whether a letter, offering 
to pay a debt by instalments, written by the defendant's wife to the plaintiff, 
in her husband's name, and at his request, and afterwards sent by him to the 
plaintiff, is a sufficient acknowledgment or promise " made or contained by or 
in some writing signed by the party chargeable thereby," within the meaning 
of the 9 G. 4, c. 14, s. 1. The question turns entirely on the construction of 
the statute, and it amounts, in other words, to this — Does the statute 9 G. 4, 
c. 14, extend to a writing signed by an agent of the party, or is it confined to 
a writing signed by the party himself.^ Looking at the words of the statute, 
it is confined in terms to a writing " signed by the party chargeable thereby ; " 
and, as the effect of that statute is. for the first time, to introduce a legislative 
exception into the statute of 21 Jac. 1, c. 16, and thereby, />ro tanto, to repeal 
it, we do not feel ourselves justified in extending such exception beyond the 
plain and unambiguous meaning of the words employed therein. The legis- 
lature has, in many statutes, given equal efficacy to written instruments, when 
signed by the parties and when signed by their agents; but, in all those cases, ex- 
press words have been employed for that purpose. The Statute of Frauds, in its 
third section, requires, for the purposes of that section, a note in writing, to be 
signed by the party " or their agents, thereunto lawfully authorized by writing " 
in the fourth section, a memorandum or note in writing is required, ** signed 
by the party to be charged therewith, or some other person thereunto by him 
lawfully authorized;" in the fifth section, a devise of lands is required to be 
made in writing, to be ** signed by the party so devising, or by some other 
person, in his presence and by his express directions ;" in the seventh section, 
a declaration of trusts of any lands shall be in writing, " signed by the party ;" 
and, lastly, the seventeenth section requires, upon the sale of goods, that there 
shall be some note, or memorandum, in writing, of the bargain, " signed by 
the parties to be charged by such contract, or their agents, thereimto lawfully 
authorized." It appears, therefore, that the legislature well knew how to 
express the distinction, not only between a signature by the party and a signa- 
ture by his agent, but also to describe the different mode by which agents for 
different purposes are to be appointed. The same observation arises upon 
referring to the more recent statutes 3 & 4 W. 4, c. 2, s. 42, and c. 42, s. 5. 
When, therefore, we find, in the statute now under consideration, that it ex- 
pressly mentions the signature by the party only, we think it a safer constnic- 

(i) 5 Car. & Payne, 211. 0') 1 Meeson and WeUby. 104. 
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tion to adhere to the precise words of the statute; and that we should he Com. Pleat, 
legislating, not interpreting, if we extended its operation to writings, signed, ^ "^ 
not by the party chargeable thereby, but by his agent. And we feel ourselves v. 

the more compelled to adopt this construction, as we find the seventh section Johnsok. 
of this same statute recites the seventeenth section of the Statute of Frauds ; 
80 that the legislature must have had in their view, at the ve*y time of passing 
this statute, and, therefore, must have intended the distinction between 
writings signed by a party or signed by his agent. Some inconveniences 
have been pressed, in the course of the argument, upon our attention, in cases 
where a total inability of parties to sign may exist ; but the nature of the sig- 
nature which is necessary to comply with the requisites of the statute, is such 
as to make it almost impossible to suppose a case, in which a party could not 
make such a signature as would satisfy the statute. And, after all, in con- 
Btruing a statute, we must not look to cases of very rare and singular Recur- 
rence, but to those of every day's experience ; and, whatever may be the con- 
sequence, we must interpret the statute according to the plain import of the 
language employed in it. Upon the whole, we think, in this case, the letter 
was not a sufficient writing signed by the party, to take the case out of the 
operation of the enactments of 21 Jac. 1, c. 16; and, therefore, direct a 
nonsuit. 

Rule absolute. 



Finch v. Brook («). 

TlEBT, in the county court of Cambridgeshire. Pleas — Nil debet, except as jn debt, in a 
to 1/. \28. 5rf., parcel, &c., and as to that sum, a tender. The jury county court, 
found a verdict for the plaintin on the nrst issue ; and, on the second, they pleaded a ten. 
made a statement of the facts which were proved to shew a tender; " but *^rt|f*ri**J?*'^!i 
whether or not, upon the whole matter aforesaid, by the jurors aforesaid, in and wl debet to 
form aforesaid, found, the defendant did tender and offer to pay to the plaintiff The'ju'ry found 
the said sum of 1/. 12^. ^d., parcel, &c., in manner and form as the defendant ^^^ thedefen- 
had above, in his plea, alleged, the jurors were altogether ignorant, and, there- 1,1,^ pig,. „ 
fore, prayed the advice of the court.*' The court below crave juderment for tp the fender, 
the defendant on the second issue. A wnt of false judgment was afterwards tain facm. but 
Eued out by the plaintiff, and the verdict of the court below, as to the second ^V^^^^^^^ 
issue, was reversed by this court, upon the ground that the evidence was aniounted to a 
insufficient to prove a tender {b). The wtmbe- 

Stephen, Seijt., obtained a rule to show cause why judgment should not be low K«ve judg. 
entered up for the plaintiff for 1/. 12^. 5rf., with his costs in the court below, defendant' on 
and why the prothonotary should not tax the costs, and the plaintiff be at *h-8 plea also, 
liberty to issue execution to recover the same. ucquentiy re- 

▼ereed on a 

Butt shewed cause. — A general verdict was entered for the defendant, on judgmfnt, on 
^ second issue, subject to the facts which were stated. The judgment for {{j^j*\^h "?^PtP 

found, did not 
(a) This caie was decided in Michaelmas {b) See Finch v. Brook, 1 Bing. N. C. 253. shew a legiil 

T«m, 1836. Ir??h""f l'"'' 

that the pUin- 

tiffwa* entitled 

to haTe judgment entered up in his favour on the issue relating to the tender, although the 

verdict in the court below was not io the alternaiive, and although the usual nominal damages 

were not given by the jury. 

VOL. II. " 
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€om. Pleat, the defendant has been reversed, but the plaintiff now seeks to have a verdict 

Finch entered for him, although the jury have not found the verdict in the alter- 

V, native. In Gildart v. Gladstone (c). Lord Ellenhorough, C. J., says, ** In this 

case the judgment below was given for the plaintiffs, upon a special verdict, 

where, of course, there was an alternate finding by the jury, according as the 

Court should be of opinion, that the verdict and judgment ought to have been 

for the plaintiff, or for the defendant ; if for the plaintiff, the verdict was to 

be entered one way ; if for the defendant, another way." Here there is no 

finding in the alternative, and the Court has nothing upon which it can act. 

Denn d. Mellor v. Moore (d) shews, that, upon the reversal of a judgment, 

the Court ought to give the same judgment that ought to have been given at 

first, and that judgment ought to be sent to the court below. Here the 

judgment has been reversed, but it cannot be impUed upon the facts or the 

record, that the judgment ought to have been entered for the plaintiff. 

Nor has the Court any jurisdiction to make the rule absolute as prayed. In 
Tidd*s Prac., p. 1 188, 9th ed., it is said, *' On a writ of false judgment no costs 
are in general recoverable, and it is, therefore, but seldom advisable to have 
recoiu^e to this remedy." The record is not removed from the court below, 
and if a verdict can be entered for the plaintiff at all, it must be done there. 
There is only a transcript of the proceedings in the county court returned into 
this court. 

• Stephen, Serjt., contrct, was stopped. 

TiNDAL, C. J. — It appears to me, upon general principles, and on the autho- 
rity of Gildart v. Gladstone (c), that the Court is bound to gi^e judgment on 
a writ of false judgment, according to the justice of the case, as it appears on 
the record. This was an action of debt to recover 1/. 135., and the defendant 
pleaded to all the demand, except 1/. 12^. Sd., that he owed nothing, and as 
to that sum, a tender ; the jury have found that the defendant owed nothing 
beyond 1/. 12^. 5d.; and, on the second issue, there is a special verdict. That 
special verdict has come before us upon a writ of false judgment, and we were 
of opinion, that no tender had been made. But it is objected, that the Coiut 
will not be justified in directing judgment to be entered up for the sum of 
1/. \2s. 5rf., because the jury have not» n terms, found it to be due; the 
answer is, that this was not necessary, because, if no tender was made, the 
defendant admitted, on the record, that 1/. 12^. 5d. was the sum which he 
owed; that being so, the jury had nothing before them upon which they 
could exercise their discretion. 

In strict form, the jury are certainly required to find one shilling, as nominal 
damages for the detention of the debt, but the omission may be aided by a 
release.— Bentham's case(/); 2 Roll. Abr. 722, C. 30. 

If therefore, the plaintiff will now release the nominal damages, a perfect 
finding by the jury will appear on the record, for it follows, by necessary 
intendment, that 1/. I2s. 5d. is due to the plaintiff. 

If this had been an imperfect verdict on a plea of nil debet only, the cause 
must have been sent back to the court below; but as 1/. 12^. 5d. appears to 

(e) 1 2 East, 671 . (/) 1 1 Rep. 56 (a). 

(d) 1 Boi. & P. 30. 
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be due, by the admission of the defendant, on the record, I am of opinion the 
damages being released, that the rule should be made absolute. 

Park, J. — I am of the same opinion. 

Gasblss, J. — ^The record is perfect. The declaration is in debt for 1/. 13^., 
and the defendant pleads nil debet to the whole demand, except 1/. 12;?. 5d., 
and as to that sum, a tender. The jury find, as to all beyond 1/. 128. 5rf., 
that the plaintiff owes nothing ; and, as to the second issue, they find special 
facts, which, having been brought before this Court, have been held not to 
shew a legal tender ; therefore, as to that sum, the plaintiff is entitled to the 
judgment of the Court. The only point upon which it is said that the record 
ought to be sent down again, is, that the usual damages of one shilling ought 
to have been found by the jury; but I agree that the plaintiff may release 
those damages. 

BosANQUET, J. — ^The state of the record was such as to raise the question, 
whether there had been a good tender in law of 1/. 128. 5d; that sum was 
admitted to be due, unless the tender was established. The facts stated did 
not appear to us to prove a tender, consequently, the judgment must be for 
that amoimt, which is admitted to be due on the record. 

Butt suggested, that the rule also prayed for the plaintiff's costs in the court 
bdow. 

TiNDAL, C. J. — The rule must be absolute> as prayed for. The parties 
most use their own discretion about the costs. 

Rule absolute. 



'DUTT, in this term, obtained a rule nisi to set aside an execution which had '^pril 2Bth. 

been issued in the above case, under the following circumstances : — q^ ^ ^^.j^ ^^ 

The plaintiff, without entering any incipitur on a roll, had the costs taxed, false judgment 

tm the above rule, and the amount indorsed on the back of it, w^hich was f^jo,. court, a 

signed by the prothonotary. A writ o(fi. fa. was then obtained, at the proper ^V** f" '"•*^* 

office, to recover the debt and costs, amounting to 12/. The nominal damages ter up juds- 

were not released. It was submitted, that the proceeding was altogether "j*?' f^ *"® 

irregular, because, if the plaintiff had intended to enforce the rule of court, he to iwue »ecu. 

should have proceeded by an attachment ; and, if he proceeded on the judgment, Jjj*^ '^/covered 

then that the judgment ought to have been regularly signed. The judgment wiih comt, to 

could only have been regularly signed for the debt, 1/. 128, 5d.; for as no da- theproihono- 

mages were given by the jury, a judgment for debt and costs would be bad ; t"y» The 

and had the plaintiff signed judgment in that form, it would have been error; hit cotu on the 

and this was an attempt to obtain indirectly what could not be obtained back of the 

^ ^ rule, and Issued 

directlv. exerution : — 

^ Held, that the 

proceeding was 

Stephen, Seijt., shewed cause. — If it were necessary to enter up the judg- irrejcular, un no 

inent, it has substantially been done ; for the rule of court orders, that judg- i"„nlS.*"' ^** 

ment shall be entered for the plaintiff, for the debt and costs. There is 

notiung in the form of the rule to take the case out of the ordinary practice, 

snd, after a verdict, it is usual to sign the postea, and the costs are then taxed, 

ttd execution issues. It is said, in Styles (a), " Every judgment must be 

(a) Practical Register, 30G. 
H 2 
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Com, Pleas, matter of record, but, before the entry, it is not so; the signing of the judg- 
Y^^^^ ment is but the warrant of the master of the office for the attorney to enter 
V, the judgment for his client." In the present case, every thing was done 

which could be done, under the circumstances of the case. [Tindal, C. J. — 
It may be a question, whether you ought not to have proceeded by attach- 
ment. Vaughan, J. — Butler v. Btdkeley {h) decides, that judgment is not 
final until the amount of the taxation of costs is inserted in the allocatur.'] 
Signing a judgment is only the leave of the master to enter up the judgment, 
and that execution shall issue ; and the rule of court which was obtained in this 
cause, directs that the judgment shall be entered up, and that the prothonotary 
should tax the costs. The costs have been taxed on the back of the rule of 
court. 

Butt was stopped by the court. 

TiNDAL, C. J. — ^This case has already been before the Court, and, after 
hearing the parties, we were of opinion, that the plaintiff might sign 
judgment and issue execution ; and we thereby intended, that a regular 
judgment should be signed. We doubted whether the plaintiff was entitled 
to his costs, and considered that, if he issued his execution for the costs, the 
defendant would then have an opportunity of contesting the point. But the 
plaintiff, instead of taking the usual course, merely had the costs taxed, on the 
back of the rule, and then issued execution, and we are now to say, whether 
this is a regular proceeding. It appears to me to be irregular, whether it is 
considered as a proceeding on the rule, or on the judgment pronounced for 
the plaintiff. As a proceeding on the rule, there can be no doubt ; the remedy 
upon that would be by an attachment. Is it regular on the judgment ? A 
writ of false judgment is analogous to a writ of error, and the practice on a 
writ of error is, that the parties should tax the costs, and sign judgment in the 
usual manner. But nothing of that sort has been done, and it would be 
giving a most unfair advantage to the plaintiff if we did not discharge this 
rule. The officers of the court certify to us, that judgment is not considered 
to be signed until an incipitur is first entered on the roll. 

Rule discharged. 
{h) 6 B. Moore, 104. 
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In trmagg, the 'T'RESPASS for breaking and entering two closes, called the Bottom and 

tiiicd the tren- the Clays, in the county of Lincoln, and breaking the gates of the plaintiff, 

pMtes. by claim ^nd treading down and spoiling the grass and herbage in the said closes, and 

way u having with horses and carriages spoiling and subverting the earth and soil of the 

riS?tr.'„1'"' «aid closes. &c. 

without inter. Pleas, — First, not guilty. Second — ^And for a further plea in this behalf, 

forty ycawb ^ *° ^^ breaking and entering the said closes of the said plaintiff, in the said 

the occupiert declaration mentioned, and in which, &c., and forcing and breaking open, 

of his farm. 

and the replication traversed the plea generally : — Held^ that, under thin isRue, the plaintiff was 
entitled to shew that the way had been used by his permission, and that he had receivt-d small 
payments as an acknowledgment ; and that 2 & 3 W. 4, c. 7i< «• 5, which requires, that any 
agreement or other matter not inconsistent with the simple fact of enjoyment should be specially 
Ifleaded, was^not applicable to the case. 
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breaking to pieces, damaging, and spoiling the gates of the said plaintiff, then Com, Plea*. 
standing and being in the said closes respectively, and the locks, staples, and 
hinges affixed to the said gates ; breaking, damaging, and spoiling, and taking 
and carrying away the materials of the said gates, locks, staples, and hinges ; 
and with feet in walking, treading down, trampling upon, consuming, and 
spoiling the grass and herbage of the said plaintiff, then growing and being 
in the said closes respectively ; and with the said horses, mares, and geldings, 
and with the wheels of the said carts, waggons, and carriages, in the said 
declaration mentioned, crushing, damaging, and spoiling the grass and her- 
bage then growing and being in the said closes respectively ; and with the 
feet of the said horses, mares, and geldings, and with the wheels of the said 
carts, waggons, and carriages, tearing up, subverting, damaging, and spoihng 
the earth and soil of the said closes respectively ; and breaking down, pros- 
trating, and destroying part of the hedges and fences of the said plaintiff, in 
the said declaration mentioned ; he the said defendant saith, that the scud 
plaintiff ought not to have or maintain his aforesaid action thereof against 
him, because he says that he the said defendant, long before and at the said 
several times when, &c., was and still is the lawful occupier of a certain farm. 
caUed Saint Lambert's Farm, contiguous and next adjoining to the said close, 
called the Bottom, and the occupier for the time being of the said farm of the 
said defendant, for and during the full period of twenty years and upwards, 
next before the first of the said several times when, &c., and from the com- 
mencement of the said period hitherto have, as of right, had and used, and 
have been accustomed to have and use, without interruption; and the said 
defendant, at the said several times when, &c., of right, ought to have had 
and used, and still of right ought to have and use, a certain way for himself 
and themselves, and his and their servants, to pass and repass on foot and 
with horses, mares, and geldings, and with carts, waggons, and carriages, to 
pass and repass from the said farm, in the occupation of defendant, unto, into, 
through, over, and along a certain part of the said close of the said plaintiff, 
called the Bottom, in which, &c., and so from the said close, called the 
Bottom, unto, into, through, over, and along a certain part of the said close, 
called the Clays, in which, &c., and from the said close, called the Clays, unto, 
into, through, over, and along certain other lands, towards the river Wellam, 
m the county aforesaid, and so from thence back again unto, into, through, 
over, and along the said part of the said close, called the Clays, and from and 
out of the said close, called the Clays, unto, into, through, over, and along 
the said part of the said close, called the Bottom, and from and out of the said 
close, called the Bottom, unto and into the said farm so occupied by the said 
defendant as foresaid, at all times of the year, at his and their free will and 
pleasure, as to the said farm of the said defendant, with the appurtenances 
belonging and appertaining ; and the said defendant being so possessed of his -^ 
said farm, and having occasion to use the said way, did, wkh his servants and 
horses, and mares and geldings, with carts, w^aggons, and carriages, at the 
said several times when, &c., pass and repass, in, by, through, and along the 
Bud way from the said farm of the said defendant, unto, into, through, over, 
and along the said part of the said close, called the Bottom, and from and out 
of the said close, called the Bottom, unto, into, through, over, and along the 
said part of the said close, called the Clays, and from and out of the said close, 
called the Clays, into, through, over, and along the said other lands, towards 
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the river Wellam aforesaid, and from thence back again, unto, into, through, 
over, and along the said part of the said close, called the Clays, and from and 
out of the said close, caUed the Clays, unto, into, through, over, and along 
the said part of the said close, called the Bottom, and from and out of the said 
close, called the Bottom, unto and into the said farm of the said defendant, 
using the said way there for the purposes and on the occasion aforesaid, as he 
lawfully might for the cause aforesaid ; and in so doing he, the said de- 
fendant, with his feet in walking, and with the feet of horses, mares, and 
geldings, and the wheels of carts, waggons, and carriages, unavoidably a httle 
trod down, trampled upon, consumed, crushed, damaged, and spoiled the 
grass and herbage then growing and being in the said closes in which, &c., 
and subverted, damaged, and spoiled the soil of the same closes ; and because 
the said gates, in the said declaration* mentioned, before the said several 
times when, &c., had been wrongfully locked, fastened, and closed, and were 
then standing and being so locked, fastened, and closed, in and across the 
said way, and obstructing the same, so that without a little forcing and 
breaking open, breaking to pieces, damaging, and spoiling the said gates, and 
the locks, staples, and hinges thereof, and carrying away the materials thereof, 
and a httle damaging the hedges and fences in which the said gates were 
fixed, the said defendant could not then by himself and servants, and with the 
said horses, mares, geldings, carts, waggons, and other carriages, pass and 
repass along, and use the said way there, as he ought to have done ; the said 
defendant, at the said several times when, &c., in order to remove the said 
obstructiuu, forced, broke open, and a little broke to pieces, damaged, and 
spoiled the said gates, in the said declaration mentioned, and the locks, 
staples, and hinges thereof, broke, damaged, and spoiled, and took and carried 
the materials aforesaid to a small and convenient distance, and there left the 
same for the use of the said plaintiff, doing no unnecessary damage to the 
said plaintiff on those occasions, which are the same supposed trespasses in 
the introductory part of this plea mentioned, and whereof the said plaintiff 
hath above thereof complained against him the said defendant; and this he the 
said defendant is ready to verify ; wherefore he prays judgment, if the said 
plaintiff ought to have or maintain his aforesaid action thereof against 
him, &c. 

The third plea was in all respects similar to the second, except that it 
claimed a right ior forty years instead of twenty years. 

Replication. — ^To the first plea, similiter; and the said plaintiff, as to the 
said plea of the said defendant by him, secondly, above pleaded, as to the said 
several trespasses in the introductory part of that plea mentioned, and therein 
attempted to be justified, saith, that true it is that the said defendant, before 
and at the several times when, &c., was and still is the lawful occupier of the 
said fiBum, called Saint Lamberfs Farm, contiguous and next adjoining to the 
said close, called the Bottom ; yet the said plaintiff saith, that the occupiers 
for the time being of the said farm of the said defendant, for and during the 
full period of twenty years and upwards, next before the first of the said 
several times when, &c., and from the commencement of the said period 
nitherto, have not, as of right, had and used and been accustomed to have 
and use without interruption, and the BJiid defendant, at the said several 
times when, &c., of right ought not to have had and used, nor still, of right, 
ought to have and use a certain way for himself and themselves, and his and 
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their eervants, to pass and repass on foot, and with horses, mares, geldings, 
and with carts, waggons, and carriages, to pass and repass from the said 
£Birm, in the occupation of defendant, unto, into, through, over, and along a 
certain part of the said close of the said plaintiff, called the Bottom, in which, 
&c., and so from the said close, called the Bottom, unto, into, through, over, 
and along a certain part of the said close, called the Clays, in which, &c., and 
from the said close, called the Clays, into, through, over, and along certain 
other lands, towards the river Wellam, in the comitv aforesaid, and so from 
thence back again, into, through, over, and along the said part of the said 
close, called the Clays, and from and out of the said close, called the Clays, 
unto, into, through, over, and along the said close, called the Bottom, and 
frt)m and out of the said close, called the Bottom, unto and into the said farm 
80 occupied by the said defendant, at all times of the year, at his and their free 
wiD and plesaure, as to the said farm of the said defendant, with the appur- 
tenances belonging and appertaining, in manner and form as in the said 
second plea alleged, but, on the contrary thereof, he the said plaintiff saith, 
that the occupier for the time being of the said farm of the said defendant, for 
and during a long space of time, to wit, for and during the said fall period of 
twenty years and upwards, next before the first of the said several times 
when, &c., when and as they have from time to time had and used the said 
supposed way for themselves and their servants to pass and repass on foot and 
with horses, mares, geldings, and with carts, waggons, and carriages, in, 
by, through, and along the said supposed way, did so from time to time have 
and use the same supposed way, by the leave, licence, sufferance, and pei mis- 
sion of the occupiers for the time being of the said two closes of the said 
plaintiff, called the Clays and the Bottom, to the occupier for the time being 
of the said farm of the said defendant, from time to time first given and 
granted in that behalf. And this he, the said defendant, was ready to verify, 
&c. 

And the said plaintiff, as to the said plea of the said defendant by him, 
thirdly, above pleaded, as to the said several trespasses in the introductory 
part of that plea mentioned, and therein attempted to be justified, saith, that 
the occupiers for the time being of the said farm of the said defendant, for 
and during the fall period of forty years and upwards, next before the first of 
the said several times when, &c., and from the commencement of the said 
period hitherto, have not, as of right, had and used, nor have been accustomed 
to have and use without interruption ; and the said defendant, or such occu- 
piers, at the several times when, &c., ought not, of right, to have had and used, 
nor still, of right, ought to have and use, a certain way for himself and them- 
selves, and his and their servants to pass and repass, on foot and with horses, 
&c. ; traversing the plea modo etformd, and concluding to the country. 

Rejoinder, — ^To the replication to the second plea; that the occupiers for 
the time being of the said farm of the said defendant, in the said second plea 
mentioned, did not have or use the said way, in the said replication to the 
said second plea mentioned, by such leave, licence, sufferance, or permission 
as in the said replication to the said second plea alleged. — Conclusion to the 
country, and issue joined thereon. 

To the replication to the third plea, similiter. 

At the trial, before Gaselee, J., at the last Lincoln assizes, it was in evi- 
dence, that within twenty years before the commencement of the action, apph- 
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Com. Pleoi, cations had been made by the occupiers of the defendant's close, to the 
plaintiff, for permission to pass over the road in question, and that parol leave 
had been given, upon the payment of a small sum as an acknowledgment of 
the plaintiff's right. The learned judge told the jury, that if they were 
satisfied that leave had been asked, and the acknowledgments paid, in the 
manner stated, that then the plaintiff was entitled to recover on aU the issues, 
inasmuch as it shewed that the road had not been enjoyed as a matter of 
right, without interruption. The jury found for the plaintiff, on all the 
issues, damages one farthing. 

Goulhvm, Serjt.. obtained a rule nisi for a new trial, upon the ground that 
the verdict was against evidence, and for misdirection by the learned judge. 
He objected, that under the issue raised on the third plea, the evidence of the 
user of the road by the permission of the plaintiff, was inadmissible, inasmuch 
as sec. 5 of stat. 3 & 4 W. 4, c. 71, required that such an answer should 
be specially pleaded. 

Adams, Seijt., and Humfrey shewed cause. — ^The evidence was properly 
received. Tlie fifth section of the statute is not applicable to this case, for 
the evidence which was given was not inconsistent with the simple fact of 
enjoyment by the defendant. In Monmouthshire Canal Co. v. Harford (b), the 
pleadings on the fourteenth issue were similar to these, except that it arose 
on a claim of enjoyment for twenty years, and it was there held, that the 
party was bound to shew an uninterrupted enjoyment, as of right, during the 
whole period of twenty years, and that the plaintiffs might prove applications 
made to them for leave to use the road, without specially replying such 
licence under the fifth section of tlie statute. Parke, B., said, "The question 
on this issue is, whether the occupiers of the closes have had the use and en- 
joyment of them for twenty years, as of right, and without interruption. 
They must, therefore, shew the simple fact of uninterrupted enjoyment, ' as 
of right,' for the full period of twenty years. Any interruption of that enjoy- 
ment, as, for instance, enjoyment for alternate weeks only, would be evidence 
to disprove the plea. If leave was asked x>n every occasion, the enjo5rment, 
* as of right,' by the occupier, is at an end, as is its continuity. In Bright v. 
Walker, 4 Tyr. 502, it was held, that in order to establish a right of way 
within sec. 2 of 2 & 3 W. 4, c. 71, it must be proved that the claimant had 
enjoyed it for the period of twenty years, * and as of right;' and that it may be 
defeated by proof of a grant or licence, written or parol, for a limited period' 
comprising the whole or part of the twenty years." Therefore, this authority 
is conclusive to shew that the evidence was properly received. The fifth section 
requires, that if the other party shall intend to rely on " any proviso, agree- 
ment, or other matter hereinbefore mentioned," it shall be specially pleaded; but 
those words have reference to any consent or agreement which might be made 
by deed or writing, as set forth in the second section. And it would be 
inconsistent if, upon this evidence, a verdict were entered for the plaintiff on 
the second issue, and for the defendant on the third. 

Crowder, amicus curite, mentioned, that a similar question to the present 

(b) 6 Tyrwhitt, 68 ; 1 Cr., M., & Roscoe, 614. 
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had been raised in Tichle v. Brown, in the King's Bench, and that k had been 
reserved for further consideration (c). 

Chulbum, Seijt., and ^mo^, in support of the rule. — ^The statute was passed 
for the purpose of getting rid of such loose and untangible evidence as was re- 
ceived in this case; and the object of the fifth section was to compel the party 
relying on such evidence to plead it specially. The words ** actually enjoyed 
by any persons claiming right thereto, without interruption," which are used 
in the second section, have reference to a claim by any suit or action, as men- 
tioned in the fourth section. [Tindal, C. J. — ^The Evidence is set up to negative 
the allegation in the plea.] The term actually enjoyed, means the simple fact 
of enjoyment, without any claim by any action or suit. Suppose an enjoyment 
without evidence of permission for twenty years, as in this case, and then a 
permission granted, such permission could only affect the former period, as 
being evidence of an original permission, which must be proved to be by deed 
or writing. As the case is put on the other side, if there were a parol per- 
mission at the commencement of the forty years, then there would be no 
claiming as of right. But the meaning of the expression " of right," means of 
right, as constituted by the act, and does noH; necessarily mean under a claim 
of title. In Bright v. Walker (d), the defendant pleaded the general issue, and 
the plaintiff was bound to prove the declaration, and that was an action on the 
case, and not an action of trespass. The opinions expressed by the judges in 
Monmouth Canal Company v. Harford {e) were given during the argument 
of counsel, and the judgment of the Court was finally given on another point. 

Cur. adv, vult. 



Com. Pleat. 



Beaslky 

»». 

C1.ARK. 



TiNOAL, C. J. — (After stating the pleadings in the cause.) The question 
comes before us on a motion to set aside the verdict, as well upon the ground 
of misdirection, as also that it is against the weight of the evidence. The mis- 
direction complained of is, that the learned judge, upon the issue raised on the 
last plea, directed the jury to find a verdict for the plaintiff, if they believed 
Ae evidence that a former occupier of the defendant's farm had applied for and 
obtained leave to use the way in question, and that he had paid an acknow- 
ledgment for such user ; it being contended, on the part of the defendant, that 
if such evidence was admissible at all under the fifth section of the stat. 2 & 3 
W. 4, c. 71, at all events it was not admissible under a traverse of the user for 
forty years, but that the plaintiff ought to have replied that the way was used 
bv leave and license, as he had done to the plea which claims the way for 
twenty years. This objection, on the part of the defendant, rests on the fifth 
section of the act above referred to, by which it is enacted, *• that if the other 
party intends to rely on any cause or matter of fact or of law, not inconsistent 
with the simple fact of enjoyment, the same shall be specially alleged and set 
forth in answer to the allegation of the party claiming, and shall not be re- 
ceived in evidence on any general traverse or denial of such allegation." The 
question, therefore, turns upon the construction and meaning of this clause, 
whether by the expression that any matter must be pleaded, which is " not 
mconsistent with the simple fact of enjojrment," the legislature intended to 
compel the plaintiff to reply, in all cases, the special facts and circumstances. 



(0 This caie is now reported, 1 Har. k 
Woll. 769. 



(tTi 1 Cr. M. &R. 211. 
(r) 1 Cr. M. & R. 614. 
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Com, Pleat, which show the way was not used under a claim of right, or whether it only 
meant to compel the plaintiff to reply all coUateral matters, which may defeat 
,the right of way. And whatever might have been our opinion, if the matter 
had been res Integra, we think the interpretation which has been put upon this 
clause by the Court of King's Bench, in the recent case of Tickell v. Brown (a), 
may be held to be the construction to be put upon the statute, and according 
to that construction, we hold that under a plea denying that the defendant had 
used the way for forty years as of right, and without interruption, the plaintiff 
is at liberty to show the character and description of the user and enjojTnent 
of the way during any part of the time, as that it was used by stealth, or in 
the absence of the occupier of the close, and without his knowledge, or that it 
was merely a precarious enjoyment by leave and Hcense, or any other circum- 
stances which negative that it is an user or enjoyment under a claim of right ; 
the words of the fifth section " not inconsistent with the simple fact of enjoy- 
ment," being referable, as we understand the statute, to the fact of enjoyment 
as before stated in the act, viz. an enjoyment claimed and exercised '* as of 
right." The case of the Monmouthshire Canal Company v. Harford and others , 
in the Court of Exchequer, is another authority for the same construction of the 
act. We therefore think the evidence objected to was admissible under the tra- 
verse of the last plea; and it would certainly be extremely inconsistent if the de- 
fendant should be allowed to insist upon a verdict in his favour for the right of 
way, when claimed by him as of right, and without interruption, for the last 
forty years, whilst upon the same record, the plaintiff should be allowed to re- 
tain the verdict in his favour upon the issue raised in the second plea, 
establishing the same way to have been used for the last twenty years, by the 
leave and license of the plaintiff. Upon the other ground of objection, that 
the verdict is against evidence, we can only observe, there was evidence on 
both sides for the consideration of the jury, and we cannot so clearly see that 
it preponderated in favour of the defendant, as to induce us to disturb the 

verdict. 

Rule discharged, 
(a) 1 Har. & Wol. 769. 



AprU 28th. 
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and All matters 
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are referred by 
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plication to Ket 
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should be made 
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the term fol- 
InwiDK the 
«ward. 



Lyng V. Sutton. 

ILTANSEL had obtained a rule nisi for the defendant, to set aside an award, 
upon the ground that the arbitrator had not decided on a chancery suit, 
which was pending, although it was part of the matter submitted to him. 

J. Manning t shewed cause. — ^This cause, and all matters in difference, were 
referred to the arbitrator, by an order at nisi prius, and he directed a verdict 
to be entered for the plaintiff for 30/. The award was made on the 23rd of 
December, 1835, and on the 4th oi January, the defendant's attorney adopted 
it, by paying a moiety of the arbitrator's fees. Hilary Term commenced on 
the 11th oi January, and this rule was not obtained until the 1st of February, 
which is too late, as it ought to have been made within the first four days of 
the term. Borrowdale v. Hitchener{a). 



(a) 3 Bos. & P. 244; and see Bawsthorn v. Atmld, 6 B. & Cress. 629; and Kennard\. 

Harris, 2 B. & Cress. »0J. 
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Mansd, conird. — If the Court refused to exercise an equitable jurisdiction, Com, Pleai. 
the defendant will sustain a hardship. v-^v^w 

V, 

TiNDAL, C. J. — ^The application ought to have been made within the first Suttow. 
four days of the term. 

Park. J. — I am of the same opinion. I think we ought to be very careful 
bow we relax our rules. Hard cases make bad law. 

Vaughan, J., and Bosanqust, J., agreed. 

Rule discharged. 



HoppEL V. Leigh. 



AprUdOth. 



TTHIS was an action of covenant for not repairing premises, and judgment Where le«t 
having been suffered to go by default, a writ of inquiry was held before the •warded to the 

sberiff, and the damages were assessed at 13/. The prothonotary taxed the P'«>nt>**» «" » 
. . - . Til o» inquirf 

plaintin 8 costs, m pursuance of the reduced scale, which was promulgated by in an action of 

the courts of common law, on the 15th of March, 1834. Jhrpro°hon!J? 

ury taxed the 
Hoggins moved that the prothonotary should be directed to revise his taxa- ^the^wer*"* 
tion. The rule only refers to " all actions of assumpsit, debt, or covenant, where •cMle^ promul- 
the sum recovered, or paid into court, and accepted by the plaintiff, insatisfac- 55arcA, 1834 
tion of his demand, or agreed to be paid on the settlement of the action, shall Jh« Court re. 
not exceed 20/." It is not, therefore, applicable to such a case as the present, (ere with the ' 
and if the rule does not apply, then by the former practice the costs would be ««x«»ion. 
allowed on a higher scale. 

TiNDAL, C. J., after consulting the prothonotary. — We are informed that, 
smce the rule has been promulgated, the practice has been, when less than 20/. 
damages are assessed on a writ of inquiry, to tax the costs according to the 
lower scale. 

The other judges concurred. 

Rule refused. 



Harrison r. Payne. 



Jltfay 2mf. 



TN this action, the plaintiff had sued the defendant for money had and Where adefen. 

received to the plaintiff's use ; the defendant obtained a rule nisi, under the 2*uL***''rte7fbe 

Interjjleader Act. upon an a !1 davit, which stated that he had received a joint Interpleader 

authority from the plaintiff and one Robey, to collect the rents of certain ,ti,^j«c^iJIU,*hat 

houses, and that he anticipated if he paid over this money, to recover which a third party 

this action was brought, he should afterwards be sued by Rohey for the amount in his 

amount. ^^V^^b /^' 

which he was 
sued, and it 
Atcherley, Sexjt., shewed cause for the plamtiff, upon an affidavit, which afterwards 

disclosed that the defendant had asked the plaintiff for time to pay the debt thiTrhe defen- 

upon the security of a bill of exchange. ?*"^ ^^^ ^^ , 

• •^ ° iustexpecutioD 

that he should be sued by the third party, the Court discharged the nUe with costs. 
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Talfaurd, Serjt., appeared for Rohey. — ^The affidavits shewed that Rohey 
originally the lessee of the premises under the plaintiff, but that an autho 
was given to the plaintiff by Rohey to recover the money in the hands of 
defendant, and that a verbal notice was also given, by Rohey, to the dej 
dant, before the action was brought, requiring him to pay the plaintiff. 

Mansel, in support of the rule, contended that the rents belonged to Ro 
and had been collected by his authority ; and that it appeared on the affida 
that he had refused to give the defendant an authority in writing, to pay 
money to the plaintiff. 

TiNDAL, C. J. — ^The defendant has received a verbal notice to pay 
money to the plaintiff, and he had no just expectation that he would be » 
by Rohey. The rule must be discharged, and with costs. 

Park, J., Vaughan, J., and Bosanqubt, J., concurred. 

Rule discharged, with costs 



May 7ih. 



Foot, demandant, v. Sheriff, tenant. 



Whttfffrand TTHE tenant had obtained an order in the Court of Chancery to set aside ' 

writ of fight, and subsequent proceedings in this cause, for irregularity (• 
and a grand cape having been issued against the tenant for not appearing 
the summons, a rule was obtained to set the grand cape aside, for 
regularity, with costs. 



cttpe WM Bet 
■Mde for irre- 
gularity, the 
Court refused 
to make the 
rule abM>lute 
with cuBta. 



Bompas, Seijt., shewed cause. — ^As the former proceedings have been : 
aside in the Court of Chancery, it is admitted that this rule must be made ( 
solute, except as to the costs. It is not usual to grant costs to either party 
real actions, and here the demandant would have been out of court, if he h 
not issued the grand cape, as the tenant did not appear. 

Biggs Andrews, contrtt. — Interlocutory costs are allowed in real actions, a 
as the irregularity is admitted, the usual rule ought to be observed. 

TiNDAL, C. J. — ^The ultimate costs of a real action are not allowed, but t 
Court will exercise their discretion as to interlocutory costs. The tenant h 
very properly set the grand cape aside, for the purpose of freeing his title, b 
this is not a case where costs ought to be given. 



Park, J., Vauohan, J., and Bosanqubt, J., concurred. 



Rule accordingly. 



{a, See Foot v. Sheriff', 1 Hodges, 412. 
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Com. Pleat. 

Smith r. Gainsfokd. 

'May 9th. 

A SSUMPSIT to recover 3/. Ss. for work and labour by the plaintiff, as a do- A domwtic 

mestic servant to the defendant, and on an account stated. hired at twelve 

Pleas. — First, to the whole demand, except 2/. 2*. non-assumpsit. Secondly, 5JJji"*J|lr* T"' 

as to 21. 28. parcel, &c., a tender. And thirdly, as to 1/. Is. parcel, &c., that had nerved 

the plaintiff was engaged as a servant to the defendant, at the yearly wages of Uf^'h,^^^ 

12/. 12*. ; that during the said service she conducted herself so improperly, that miRtrei^ii lent 

the defendant discharged her for misconduct; and that the said sum of 1/. 1*. ©n'a cfulri^'of 

accrued due after the plaintiff had been so discharged. The plaintiff took issue f^^onj ; »he 

on the first and second pleas, and replied de injurid to the third plea. At the prison until 

trial, before the under-sheriff oi Middlesex, it was in evidence, that the plaintiff 'Z^ ***V •f*^' 

the expiration 

entered into the service of the defendant, as cook, on the 18th or 19th of of two monthii* 
November, 1835, at the yearly wages of 12/. 12*.; that she remained in ser- Hhc^wmrnedto 
vice until the 15th of January, when she was sent to prison, under a charge of her niiBtre«s'4 
being concerned in the robbery of some plate, which had been taken away from ai"y*her ^^ 
the defendant's house. On the 20th of January, the plaintiff having been doihca, the 
brought before a magistrate, was discharged out of custody, and no further fdo^not 
proceedings were taken ; and on the 22nd of January, she returned to the de- being f^^f* 
fcndant's house, and took away her clothes. A tender of 21. 2s. was then j/eid. that' the 
made to her in payment of her wages, which she refused, contending that she "^JS^JLfu 
was entitled to three months' wages. Tlie jury found the first and last issues monthR*wageii, 
m favour of the plaintiff, with 1/. 1*. damages, and the second issue for the Jn i5jjf*wteft« 

defendant. eount for woik 

and labour. 

C. Jones moved for a new trial, or to enter a verdict for the defendant on all 
the issues, upon the ground that the plaintiff was not entitled to recover for 
the three months' service, and that, at all events, the contract ought to have 
been specially stated in the declaration. 

Bifles shewed cause. — ^The plaintiff is entitled to retain the verdict on 
these issues. The work and labour was, in fact, actually performed, and the 
ndebitatus count is therefore sufficient. In Gandell v. Pontigny(d), where a 
servant was hired by the quarter, and the master discharged him in the middle 
of a quarter, without a suflicient cause, it was held that the servant was 
entitled to recover a quarter's wages, under an indebitatus count for work and 
labour. Here the third month's service was entered upon; and the plaintiff 
Was entitled to recover for the whole month, Collins v. Price (b). The plain- 
tiff's clothes were not removed until after the commencement of the third 
month, and the relation of master and servant was then in existence. 

Jones in support of the rule, contended that by sending the plaintiff to 
prison, under a charge of felony, the defendant had adopted the strongest 
possible mode of discharging her from his service, and that the discharge 
having taken place i>efore the expiration of the second month, the plaintiff 

Jo) i Camp. N. P. C. 375; S. C. 1 Stark. (6) 2 M. & P. 233. 

«. P. 198. 
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Com. Pleat, could have no claim for more than two months' wages. In support of the ob- 
8MITH jection, that the contract ought to have been specially set out in the declara- 
tion, he cited Archard v. Homor(c), and Hulle v. Heightman(d), 

TiNDAL, C. J. — It appears to me, that sending the plaintiff to prison, imder 
a charge of felony, was not of itself a dissolution of the contract. The plain- 
tiff's clothes remained at the defendant's house, and she returned to fetch 
them aVay, whilst the relation of master and servant still existed ; the 
plaintiff is entitled to recover for the third month's wages. 

Park, J. — I am of the same opinion; the case is precisely within the 
principle of Gandell v. Pontiyny{e). 

Vaughan, J , concurred. 

BosANQUBT, J. — ^The sending the plaintiff to prison was, under the circum- 
stances, as if the defendant had locked her up in his own house. 

Rule discharged. 



(c) 3 Car. & P. 349. 
(c/) 2 East, 145. 



(e) 4 Camp. N. P. C. 375 ; 1 Stark. N. P. 
C. 198. 



Crofts d. Peach and an'. 



May 9th, 

In an action 
for the infringe- 
ment of 
patent, the 
plaintiff will 
not be com- 
pelled to pro. 
duce a tpeci- 
mm of the 
patent articles, 
to enable the 
defendant to 
prepare hiR 
defence to the 
action. 



nPHIS was an action brought against the defendant, for an infringement of 
the plaintiff's patent for making lace by machinery. 
Wightman applied for an order to compel the plaintiff to produce to the de- 
fendant a specimen of the patent lace which was produced by the plaintiff's 
machinery. The 5 & 6 W. 4, c. 83, was passed for the purpose of giving 
certain privileges to patentees, and by section 5, the defendant is required to 
give the plaintiff notice of the objections on which he intends to rely at the 
trial of the action. It may be necessary for the defendants to prove at the 
trial, that the plaintiff's invention is not new, and unless they are fm^shed 
with a specimen of the lace, it will be difficult to obtain the necessary evidence. 
The specification was not filed until September, 1835, so that the article is not 
commonly known. 

TiNDAL, C. J. — ^The effect of this application is to ascertain the evidence 
which the plaintiff will produce at the trial. The defendants may plead that 
the invention is not new, if that is the fact. The specification gives the 
necessary information. 



Park, J., Vaughan, J., and Bosanquet, J., concurred. 



Rule refused. 
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Drain v. Thompson. 

l^HEOBALD moved for leave to enter up judgment on an old warrant of A motion to 
attorney, upon an affidavit wliich stated that the defendant was seen alive JJ^^^' on"*****' 

on the 9th of April. He cited Cockman v. Hellyer{a), warrant of at- 

tomef, waa 
„ ^ granted where 

Per Curiam. — (Park, J., and Vauohan, J.) — That is sufficient. the defendant 

was iwom to 
be alive neven 
Rule granted (6). days before the 

daf the motioa 
wai made. 
(a) 1 Bing. N. C. 3. (6) See Wattt v. Bury, 1 Harr. & WoU. 

371; Gray v. Wilhen, lb. tiSi); Krell v. 
Joy, lb. 070. 



Doe dem. Swinston v. Sinclair and another. Apru \m. 

pjECTMENT. The cause was referred to arbitration by an order at nisi An action of 

prius; and, by the terms of the reference, the arbitrator was to be at referred b?^ 

Hberty, if he thought the lessor of the plaintiff was entitled to a verdict, to ^'J*' *' «W 

award compensation to the defendants for certain buildings which they had arbitntor was 

erected upon the premises. The arbitrator, by his award, directed that the JJ"'**"',?^ 

verdict which had been entered for the plaintiff should stand, and that the defendant a 

lessor of the plaintiff should pay 20/. to the defendant, W, Sinclair, or his fo^Kflj;"^^ 

attorney, and 30/. to the other defendant, H. Sinclair, or his attorney, as a erected on the 

compensation for the buildings which had been erected. The defendants had arbitrator or- *^ 

appeared in the action by separate attomies. dered a verdict 

Bttrstow obtained a rule nisi, calling upon the defendants to shew cause why for the plaintiff, 

the said sums of 30/. and 20/. should not be set-off, by the lessor of the plain- a"d awarded 

. . ; . the defendant a 

tif, in part liquidation of the costs of the action, to which he was entitled under sum of monej 

the award, and which costs were taxed at 250/. /7^W,'\1!m il'ls 

■urn of money 

Hvmfrey and Heaton shewed cause upon affidavits made by the defendants' bl*^he pli^miff 

respective attomies, which stated, that the defendants were respectively in- •gainst the 

debted to them for costs in the action beyond the said sums of 30/. and 20/. defendant was 

-By Reg. Gen. Hil. T. 2 W. 4, No. 93, *• No set-off of damages or costs j,'?^^*.^ PJ^ 

between parties, shall be allowed to the prejudice of the attorney's lien for costs was subject, 

in the particular suit against which the set-off is sought." These sums which h"?*^ ^W^ 

»re awarded are in the nature of damages, and there can be no doubt but that 4, to the deien- 

the attorneys would have had a lien upon them if they had passed through their ncv? Uen^for 

hands. In Watson v. Masckall(a) this Court acted in the spirit of the rule of hit costs. 
court by extending the attorney's lien to his costs, as taxed between attorney 
and client; and the lessor of the plaintiff must pay these sums before he could 
obtain the possession of the premises, and, consequently, before the amount of 
the costs could be ascertained. 

(a) 1 Hodges, 73; S. C. 1 Scott, 280. 
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G, 71 White, contrii. — In Newton v. Newton (b), where it was agrefed bjr 
an order of nisi prius that a verdict should be entered for the plaintiff for 
nominal damages and costs, in an action of libel, and that the plaintiff should 
pay the defendant 70/., which was due to her, the Court permitted the 
70/. to be set off against the costs in the cause. The rule of court is 
not applicable to this case. That is determined by George v. Elston(c), 
where the Court held that the rule is only applicable to the set-off of damages 
or costs in other suits. There, in an action of trespass, a verdict w^as found 
against one defendant, and in favour of another; and it was held, that the 
costs might be set off, notwithstanding the effect of it would be to deprive the 
attorney of his lien. Figes v. Adams (d) and Howell v. Harding (e) are to the 
like effect. Nor was the payment of the money a condition precedent to the 
delivery of the possession of the premises. In Doe v. Carter (f) it was de- 
cided, that interlocutoiT costs might be set off against final costs, where the 
payment of them is not strictly a condition precedent. 



TiNDAL, C. J. — ^This rule must be made absolute, but sub modo only, as it 
must be subject to the attorneys* lien for their costs. The first question is, 
whether these sums are properly the subject of a set-off against costs, as the 
rule must otherwise fall to the ground; and it seems to me that Newton v. 
Newton (b) is in point to shew that they may be so treated. The money is 
awarded in the nature of damages; and the rule of court is, that no set-off of 
damages, shall be allowed to the prejudice of the attorneys' lien for costs. If, 
therefore, it is once shewn that these sums of money were awarded in the 
nature of damages, and that they may be the subject of set-off against the 
plaintiff's costs, then this rule requires that the set-off shall not be allowed to 
the prejudice of the attorneys* lien for their costs; and the justice and equity of 
the case accords with this view of the question. 



The other judges concurred. 



Rule absolute ; subject to the lien of the 
defendants* attomies for their costs. 



(b) 1 M. & Scott, 3C6. 

(c) 1 Hodges, 6X 
{(/) 4 Taunt. 633. 



(e) 8 East, 362. 
(/; 8 Bing. 330. 



END OF EASTER TERM. 
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Sharp v. Hawker. June 7th. 

JJUMFREY obtained a rule nisi against the plaintiff's attorney, requiring cbm. PUtu. 
him to shew cause why he should not pay over a sum of money to the 



plamtiff which he had received from the defendant, with the costs of the appli- In *n actioD, 

cation. The action was brought in this court. Court of C.p! 

the plain dffob- 

Whtmore shewed cause. There is a preliminary objection to this applica- agaiott bit at- 

tion ; the plaintiff does not shew that the attorney is an attorney of this court. J^^yj' '*^**"' 

It has been held, that when an application is made against an attorney, it must over money he 

appear upon the affidavit that he is an attorney of the court. In re Becke (a) ; fr^i'the dSen- 

Bi parte Lord{b), My affidavit shews that he never was admitted an attor- daot. It ap. 

My of this court. 8!?^5rocy 

waa not an at- 

Htanfrey, cantrd. — In the two cases which are cited, applications were made c. P. the rule 
to punish the attorney for misconduct. Here the plaintiff only seeks to reco- 5" dlschar^ 
▼er money, which has been received in the action brought in this court. That risdictioo. 
gives the Court jurisdiction. If this application were made to the court where 
the attorney is admitted, it would then be said that as the cause was in this 
court, so is the remedy also. 

BiUt, amictu curia, mentioned that In re Greaves, (c) where an undertaking 
^ been given by an attorney of the King's Bench, in an action brought in this 
Court, the Court of King's Bench entertained an application which was made 
in consequence of the non-performance of the undertaking. 

(«) 1 Hit. & WoU. 417. (c) 1 Cr. k J.374, n. 

{h) 1 Hedges, ld5. 

▼OL. II. I 
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Com. Pleat. Tindal, C. J. — ^We have no jurisdiction to interfere. What authority have 
Sharp ^^ ^ proceed against an attorney who is not an officer of this court ? The 
w. rule must be discharged. 

HikWKEB. 

Gaselee, J. — The attorney is responsible to the Court where he is en- 
rolled. 

Park, J., and Vaughan, J., concurred. 

Rule discharged. 



jumiihi Smith v. Jacobs. 

Snt^*J!rtS' JJ^^^'^^^^^Y obtained a rule «£« to discharge the defendant out of custody, 

on jlffo/ process on the ground that he had been taken in execution on a cognovit which 

^L^enSe^ he had executed whilst in the Fleet Prison, without having his attorney 

Hil.T. 3W.4, present. 

No. 72, which 

requires the 

presence of the Miller shewed cause. The defendant was in custody in the Fleet Prison, 

f, is not apl ^^ ^ judgment which the plaintiff had recovered against him. The rule of 
c»ble. court, 2 W. 4, Hil. T. No. 72, which requires the presence of the debtor's at- 

torney, is only applicable to cognovits " given by any person in custody of a 
sheriff, or other officer, iqxm mesne process,*' Here the defendant was in cus- ' 
tody on final process. 



Dev,is 
pllcab] 



Humfrey was stopped. 

Per Curiam. — The rule of court is not applicable to this case. 

Rule discharged. 



juneiih. Norton v. Lord Melbourne. 

plSSSi forT J ^^YLEY obtained a rule nisi under the Interrogatories Act, 1 W. 4. 

commission to c. 22, for a commission to examine a witness, in an action for crim. con. 

Mnwhoisout '^^^^ ^^^^ pending in this court. The affidavit in support of the application 

of th« ioj^idic. stated, that one William Mansell, a servant to the Earl of Mulgrave, then at 

Court, under the Castle in Dublin, was a material and necessary witness ; that the plaintiff 

1 W. 4, c. 22, could not safely proceed to trial without his evidence ; and that it was believed 

11 IS not necet- 

sary to shew that he would not be within the jurisdiction of this court before or at the trial 

the nature of £ ^ 

the attempts "* "^ vnuo^. 

which hiTo 

obtain his\t? '^^ Attorney- General shewed cause. This action is in the nature of a cri- 

tendance ; and minal charge, and it may be of the utmost importance, in such a case, that all 

will be issued the witnesses should be examined viva voce. The stat. 45 G. 3, c. 92, which 

toan action for .^^^g passed for the purpose of enforcing the attendance of a witness, to g^ve evi- 

other caiet dence in criminal prosecutions in any part of the United Kingdom, shews the 
strong desire of the legislature that, in all criminal cases, the witnesses should 
appear in court. This affidavit does not state the nature of the attempt 
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which has been made to procure the attendance of the witness, or even whe- 
ther amy application has been made to him. For any thing which appears to 
the contrary, the witness might have been sent to Dublin for the express pur- 
pose of avoiding the service of a subpoena. The statute gives a discretion to 
the Court ; and it might be a dangerous precedent to gnat a commission in a 
case of this description, upon an affidavit which is so vague and unsatis- 
factory. 

TiNDAL, C. J. — This affidavit is in the usual form, and I should feel some 
difficulty in drawing a distinction between an action brought for criminal con- 
versation and any other action. If the witness should appear at the trial, or 
come within the jurisdiction of the Court in the meantime, then he might be 
examined viva voce, notwithstanding the commission. The rule must be made 
absolute. 



Com. Pleas, 

NORTOV 

V, 

Loan Mel- 

BOUaiTE. 



Park, J. — ^This affidavit is quite sufficient. 

Gasblkb, J. concurred. 

Vauohan, J. — ^The object of the statute was to obviate the difficulty 

which arose from the want of power to obtain the evidence of witnesses who 

were oat of the jurisdiction of the Court. The 4th section only requires that 

the witness should be out of the jurisdiction of the Court. If this witness had 

been applied to, and he had promised to attend the trial, the plaintiff has no 

power to enforce his attendance. 

Rule absolute. 



Wood v. Hurd. 

THE damages and costs in this cause, to the amount of 3,793/., having 
been paid by the defendant, the plaintiff's attorney consented that a 
judge's order should be made, in order that satisfeuition might be entered upon 
the roll. A judge's order to that effect had accordingly been drawn up, but 
the Secondary refused to enter satisfaction ¥rithout the production of a warrant 
of attorney from the plaintiff. 

Butt contended that under these circumstances the warrant of attorney was 
inmecessary, as the consent of the plaintiff's attorney was sufficient. 

TiNDAi«, C. J. — It is the invariable course to produce a warrant of attorney, 
ttul it is necessary in order to get rid of so solemn a thing as a judgment of 
the Court. The production of it affords the only security that the judgment 
has been satisfied ; for the plaintiff's attorney may no longer be an officer of 
tbe court, and in some cases he may be in league with the defendant. 

Paex, J.» concurred. 

Gasblxb, J. — It is upon seeing a warrant of attorney that the judge's order 
is QsoaUy made. 

Rule refused*. 
i2 
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A content 
given by the 
pUintiff's at- 
torney, that a 
jud|^*g order 
shall be made 
to enter aatit. 
faction on the 
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ffcs and coeu 
in a Buit, does 
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with a warrant 
of attorney 
from the plain- 
tiff. 
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May^th. Campion V. CoLviN and others. 

An owner, who H^HIS was a feigned issue from the Court of Chancery. The issue recited 
Hession of t^"*" ^^^ "511 bales of cotton wool, consigned to the defendants, had been car- 

•^^P» hast lien ned in a vessel called the Hero, whereof the said plaintiff was an owner, from 
boaid belong. Calcutta to London ;" and the issue was to try " whether the said plaintiff and 
ur ^ h*\ d?*'' ^® co-owners then had a lien upon the said cotton wool for freight, beyond 
reeled in the the amount of freight payable in respect of the. carriage of the said cotton 

to li°ddwiS5! '^^^•" ^^ J^^ ^^^^^ ^^^ ^® plaintiff, subject to the opinion of the Court 

to a consignee, on the following 

for the freight 

due under the 

charter-party. Case. 

On the 18th of November, 1816, a charter-party was entered into between 
the plaintiff and one John B, Gooch, then a merchant in London, for a voyage 
from London to Madeira, Madras, and Calcutta, and back to London ; which 
charter-party was to the following effect : — ^This charter-party of afi&eightment 
between John Campion, owner of the ship Hero, whereof John Price is com- 
mander, of the one part, and John B, Gooch, of the other part, witnessed that 
the said owner did thereby covenant that the said ship, being then tight, 
staunch, and sufficiently manned with 24 men and boys, and every way pro- 
perly fitted, the said commander, or some other proper person in his stead, 
should immediately take on board the said ship, from the said freighter, all 
such lawful goods as he might think fit to load, reserving sufficient room in 
the forecastle and half-deck for the stowage of her provisions and cables : and 
having received the same on board the said ship, should immediately proceed 
to the island of Madeira, where, being arrived, and ready to receive goods on 
board, the said commander should give inmiediate notice thereof, in writing, to 
the agents or assigns of the said freighter there, and receive and take on board 
the said ship, from the said agents or assigns, all such other lawful goods as 
they should think fit to load ; and having received the same on board the said 
ship, should immediately proceed direct to Madras and Calcutta, and there de- 
liver her cargo. A similar provision followed, for loading goods at Madras 
and Calcutta, with the cargo there to be shipped by the freighter or his agent, 
to London, And further, that a supercargo, to be appointed by the said 
freighter, should be conveyed in the said ship during the whole of the said 
voyage, both out and home, and should be found and provided with the ship's 
provisions. In consideration whereof, and of everything above-mentioned, the 
freighter covenanted to pay to the owner, for the freight or hire of the said 
ship for the aforesaid voyage, at the rate of 14^, sterling money of Great Bri- 
tain, per ton, upon each and every ton of the said ship's registered tonnage, 
together with 2/. 10^. of like money per cent, primage on the amount of the 
freight, and in lieu of all port and pilotage charges. And that the said freight 
and primage should be paid as follows, viz. : 500/., part thereof, in cash, 
at the expiration of six months from the day of the date of the said 
charter-party ; one moiety of the remainder thereof to be paid by bills, payable 
in London, ' at two months after date from the day on which the said ship 
should arrive in the Thames on her return from the said voyage ; and the resi- 
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doe thereof to be paid by bills, payable in London, at four months' date from Com. Pittu. 
the same period. And the freighter did thereby agree, at his own costs, to 
defray the expenses that might be incurred in making any alteration in the in- 
terior of the ship during the time she should be employed in his sendee. The 
usual stipulation as to demurrage was also inserted. It was thereby also mu- 
tually agreed between the said parties, that, notwithstanding the appointment 
of the said John Price to the command of the ship, the said freighter should 
have liberty to appoint James Gooch Thompson to proceed out and home, and 
not only to act as supercargo, but to take upon him the authority of the said 
Jokn Price in the stowage of the said cargoes, and which should be done 
under the sole and entire direction of the said /. G, Thompson ; but that he 
should not, in any other matter or particular whatsoever, interfere with the 
duties of the said Jokn Price as commander of the said ship. 

The said defendants and Messrs. Colvin and Co., at the time of the sailing of 
the vessel, and of her arrival at Calcutta, were cognizant of the said charter- 
party. The ship sailed with a cargo of merchandise belonging to the said 
Gooch on board, and the said cargo was invoiced at the sum of 11,422/. I4s. 
Mfssrs. Bazett, Farquhar, Crawford, and Co., of London, of which firm 
the defendants are the surviving partners, advanced to the said Gooch large 
Bums of money to enable him to purchase his outward cargo, and the 
same ¥ra8 consigned by the said Gooch to Colvin and Co., then merchants 
at Calcutta, as his agents, and was by the said Colvin and Co. received from 
the said ship at Calcutta, who disposed of the same on account of the said 
Gooch, the said Colvin and Co., of Calcutta, being at the same time the general 
agents of the defendants, and the defendant, David Colvin, being at the time 
of the making of the charter-party, and arrival of the ship in London, partner 
as well in the house of Bazett and Co., of London, as of Colvin and Co., of 
Calcutta. 

CoMn and Co., according to the direction of the said Gooch, put up the ship 
as a general ship at Calcutta, and obtained several shipments on freight ; but 
not being able to fill the ship, they purchased the 511 bales of cotton wool in 
the issue mentioned, with advances made by them on account of the said 
Gooch^ they (Colvin and Co.) having the outward cargo at that time in their 
possession. Price, the master of the ship, signed a bill of lading for these 
and other goods which were shipped. It stated that the goods were to be 
delivered in London '* to Bazett and Co., or to their assigns : freight for the 
said goods paid by bills on London" It was left to the jury, whether these 
cotton wools were the goods of the said Gooch, and they found that they were 
the goods of Gooch, which is to be taken as a fact in this case. 

On the arrival of the vessel in London, the cargo was deposited in the ware- 
houses of the East India Company, and the proper notices were given by the 
{daintiff to preserve his lien under the statute. 

Before the arrival of the ship at London, Gooch stopped pa3rment, and after- 
wards became a bankrupt. For the goods shipped on freight, the plaintifif 
received the amount of such freight, and also a sum equal to the current rate 
of freight of the 511 bales of cotton wool, leaving a considerable sum of 
money due according to the charter-party. The cotton wool was sold by the 
East India Company, and the freight due for the same was paid by them to the 
plaintiff f but adverse claims were put in by the plaintiff and the defendants, to 
the residue of the money produced by the sale, the defendants claiming the 
same under the bill of lading as consignees thereof, and the plaintiff claiming a 
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lien thereon for the sum due to him by the said Gooek on the charter-party* 
The East India Company thereupon filed their bill of interpleader in Chancery, 
in which suit this issue is sent. 

The question for the opinion of the Court is — ^Whether the plaintiff had a 
lien on the cotton wool for freight, beyond the freight due in respect of the 
carriage of the cotton wool upon the said voyage ? If the plaintiff had such a 
lien, the verdict to stand ; but if the Court shall be of a contrary opinion, the 
verdict to be entered for the defendants. 



Creswell, for the plaintiff. — This identical charter-party has already been 
brought before the Court of King's Bench, upon a similar question to the pre- 
sent, and it was held that the possession of the ship continued in the owner, 
and that he therefore had a lien upon the cargo for his freight. Saville v. Cam" 
pion (a). That decision was confirmed by Christie v. Lewis (b). In Faith v. 
JEast India Company (c), another case between these parties, it was decided, that 
where goods were put on board on the homeward voyage, and consigned to 
the agents of the consignor, although in fact the goods belonged to the char- 
terer, the shipowner had nevertheless a lien upon the goods. In the 
present case, it is expressly stated that the goods belonged to Gooch. These 
two cases are therefore decisive in favour of the plaintiff. Newberry v. Col' 
vin (d) may be cited on the other side ; but that case does not overrule the 
former decisions, even by implication. 



Taddy, Seijt. eontrd., — Seville v. Campion (a) ought to be re-considered ; be- 
cause it was decided contrary to Hutton v. Bragg (f); and in Christie v. 
Lewis (b), the Court differed in opinion. In Saville v. Campion, Abbot, C. J^ 
in delivering judgment, very carefully pointed out that the decision was appli- 
cable as between the parties to the suit ; but in the present case, the rights of 
a third party intervene, who claims the goods as the consignee. As to Faith 
V. The East India Company (c), it is very true that the action was brought be- 
tween the same parties ; but the stipulations in that charter-party were very 
different. There the freight was to be payable on the delivery of the whole of 
the cargo. ITindal, C. J. — So here the bills for the freight of the ship were 
to be given before the cargo was delivered.] That does not expressly appear. 
In order to give a shipowner a right of lien for freight, an express contract 
that the payment is to precede the delivery ought to appear ; but such a sti- 
pulation cannot be implied. Birley v. Gladstone (t) ; Gladstone v. Birley (j) ; 
Tate V. Meek (k) ; Yates v. Railstone (/). And the captain, who was the 
plaintiff's agent, by signing the bill of lading and accepting the freight, re- 
nounced any right of lien which might have attached. 

Creswell, in reply, was stopped by the Court. 

TiNnAL, C. J. — I am unable to come to a different conclusion from that at 
which the Court arrived in Saville v. Campion (a), and Tate v. Meek{n), 
namely, that an owner, who remains in possession of a ship, has a lien on the 



(a) 2 B. & Aid. 503. 

b) 2 Brod. k Bing. 410. 

c) 4 B. and Aid. 030. 
(0 7 Bing. 190. 

(/) 2 Marih. 339. 
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(t) 3 M. & S. 205. 

(j) 2 Merivalc, 410. 

(*) 8 Taunt 280 ; S. C. 2 B. Moore, 278. 

(0 8 Taunt. 293. 
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goods of the charterer, for the hire due under the charter-party. It has been Com. Pk 
attempted to distinguiBh this case from those decisions in two particulars. ^ ^*nr^-^ 
First, it is said, that the charter-party is not so framed, that the shipowner v. 

remained in possession of the ship ; and, secondly, that the owner is only en- iJUL 
titled to enforce his hen, when the payment of the freight is concurrent with,, or 
precedent to, the dehvery of the goods. 

The main reliance is placed on the first objection, and Newberry v. Cohin (a) 
has been cited ; but that case is distinguishable from the present. I am not 
able to see that this differs from an ordinary charter-party ; the owners cove- 
nant that the ship shall take certain goods on board, and perform a certain 
voyage : there is no demise of the ship, as was the case in Newberry y, Colvin(a)^ 
where the owner parted with the possession of the ship, and the charterer took 
her into his service, and agreed to pay a certain sum for the use and hire 
of her. 

As to the second point, on looking at the charter-party, it appears that the 
shipowner intended that the two bills for the amount of the freight, should be 
g^iven before the goods were taken out of the ship. The freight was to be 
calculated by the register tonnage, and 500/., part thereof, was to be paid at 
the expiration of six months from the date of the charter-party, and the re- 
mainder by two bills ; one at two months, and another at four months after 
date, from the day on which the ship should arrive from her homeward 
voyage. Now, by looking at another part of the charter-party, which stipu- 
lated that the ship should take her regular turn in the docks for the purpose of 
delivering her cargo, it appears that bills must have been necessarily given 
anterior to the delivery of the cargo. 

Then it is said, that this case is distinguishable from Saville v. Campion (b) ; 
because the interest of a third party is now before the Court, namely, the con- 
signee of goods under a bill of lading, signed by the captain. Let us see if 
that is a real distinction. In the first place, the outward-bound cargo was 
consigned to Colvin and Co. in Calcutta; secondly, the 511 bales of cotton 
wool were purchased by them with advances made on account of the charterer^ 
they then having the outward cargo in their possession ; and, thirdly, these 
goods are found to be the property of the charterer. 

It would be varying the real intent of the parties, if we were to hold that 
these goods were not subject to the lien ; because they are found to be the 
property of the charterer, and no other person is shewn to have had an actual 
interest distinct from him. I am therefore of opinion, that this is not distin- 
guishable from the former cases, "and the verdict must be entered for the 
plaintiff. 

Park, J. — Saville v. Campion (b) does not differ materially from this case. 
Here the bills for the freight must necessarily have been given before the 
goods were deUvered. 

Gasslbb, J. — I am of the same opinion. The defendants cannot be consi- 
dered as third parties in the transaction, any more than the assignees of the 
charteKr who now stand in his place. 

(a) 7 Bing. 190. (6) 2 B. & A. 503. 
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Com, Pleat. Vauohan, J. — I am of the Bame opinion. Samlle v. Campion (a) wai» 

Campiov rightly decided, and upon mature consideration. It is admitted that if that 

CoLvi'v d ^^^^ cannot be shaken, the plaintiff is entitled to recover. 

oUiers. Verdict for plaintiff. 

(a) 2 B. ft A. 603. 
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Grocers* Company v. Domnb, Clerk to the Commissioners 

of Sewers of the City of London. 



In an action 'T^HE declaration stated, that whereas before and at the time of the commit- 
commissioners *^^ ^^ *^® grievances thereinafter mentioned, the plamtiffs were lawfully 

of sewers, the possessed of and in a certain ancient messuage and premises, situate, &c. Yet 
leged tliHt they the said Commissioners of Sewers of the City of London and Liberties thereof, 
unskiUulIy, ^gjj knowing the premises, but wrongfully and injuriously intending to injure 
and improperly the plaintiffs, did make, cut, and dig a certain shaft, sewer, gutter, and ditch» 
to an TndenT^ ^^^ ^^^ ^^^ ^^ ancient messuage and premises so in possession of the plaintiff 
messuaseof the as aforesaid, and did unskilfully, wrongfully, and improperly, make, cut, and 
that°i/ was*!!!. ^S the said shaft, sewer, gutter, and ditch, so being near unto the said ancient 
jured and weak- messuage and premises of the plaintiffs as aforesaid ; and did also make, cut, 
causebeingre- ^^^ <^g the said shaft, gutter, sewer, and ditch, without shoring up, propping, 
icrred at ivi/l q^ j^iy securing the said messuage and premises, or the earth and sub-soil 
bitrator foand supporting the walls of the said ancient messuage and premises of the 
tha*t'*tf CTe ' plaintiffs as aforesaid, in order to prevent the same from being injured by the 
were two model said making, cutting, and digging of the said shaft, sewer, gutter, and ditch, 
KCfw'^^the'one ^ aforesaid, and without giving due notice to the plaintiffs of the intention of 
by tunnelling, them the said commissioners to dig, make, and cut the said shaft, sewer, gutter, 
open ^cutti^; and ditch, so as to enable the plaintiffs to shore and prop up their said ancient 
tiiat a deep messuage and premises ; by means of which several premises, the said ancient 
be made in the messuage and premises of the plaintiffs, became and were and still are g^reatly 
street where injured and weakened, and the walls, partitions, ceilings, floors, and other 

the plaintia 8 e y. ^j • ^ »> t % • ^.tm t 

house was, parts of the said ancient messuage and premises of the plaintiffs have been 

by either me- broken, cracked, and fallen down, and become injured, so that the said mes- 

tnod, witnout i»i»'/*-iji ■% •% 

risk of doing suage of plamtiffs had become and was dangerous to live and reside in. And 

bui?din!™!*That *^^ ^^ plaintifls, from the time of committing the aforesaid grievances, 
the sewer in hitherto had been and were hindered and prevented from enjoying their said 
Dil^e'by tuB^ ancient messuage and premises in so ample and beneficial a manner as they 

nclline ; but might and otherwise would and ought to have done ; and the plaintiflfs have 
that the proba- * i,. j ^ j ,. f . , - . 

bility of dam. been obuged to expend divers sums of money, amountmg to the sum of 500/. 

age accruing ^EL and about the obtaining another residence, and in and about removing 
degree lett divers articles of furniture and other goods and chattels from and out of their 
made by open ^^ ancient messuage ; and by means of which said several premises, the said 
cutting. That messuage and premises had been and were much injured and lessened in value, 
sloners" hiau. *^^ thereby the same had become and were of no use or value to the said 
sing the tewer plaintiffs ; and the said plaintiffs, by means of the premises, were injured and 
were acting damnified to a large amount, to wit, &c. Plea — ^Not guilty ; and issue 

hM&Jide, and joined. 

that the sewer ' 

was fit and proper for convenient drainage, and was made in a skilful and proper manner in all 

respects : — Hcid^ that upon tliis state of tacts, the commicsltiners were not liable to pay damages 

for the injury caused to the messuage. 
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The cause came on for trial before Tindtd, C. J., at the sittrngs after Trinity Com. PUat. 
Term, 1 835, when a verdict was entered for the plaintifis, by consent and order 
of Nisi Prjois, subject to the award of a barrister, who was empowered to state 
any special fact in his award, or raise thereon any point of law for the opinion 
of the Court. 

Tlie award, after reciting the order of Nisi Pnms, proceeded as follows :-« 
"Now, therefore, I the said arbitrator, having heard the allegations and 
proofs, do make my award in manner following ; that is to say, I find that the 
defendant is derk to the Commissioners of Sewers of the City of London, and 
that a deep sewer was lately made by order and under the directions of the 
said commissioners in Prince's Street, in the said city, and within the jurisdic- 
tion of the said conmiissioners, near to tl^e dwelling-house of the plaintiffs, 
in the declaration in this cause mentioned. I find that Prince's Street is a nar- 
row street, and that there are in most parts of it heavy buildings on one or 
other of the sides, and in some places, on both sides of the street, one of which 
is the said house of the plaintiffs. I find further, that there are two modes of 
making a sewer practised in the city of London, the one by what is called tun- 
nelling, and the other by what is called ' open cutting.' I find that, in Prince's 
Street, as in most other narrow streets, with heavy buildings adjoining on 
ihem, a deep sewer could not be made, either by the one method or the other, 
without risk of damage to the adjoining buildings. I find that the amount of 
risk varies according to the nature of the soil, and that the soil of Prince's 
Street is of a kind to make the risk considerable, and that the nature of the 
soil was known or might by due inquiry and proper experiments have been 
known to the said commissioners, before the making of the sewer. I find fur- 
ther, that the probability of damage occurring is in some degree less, where the 
sewer is made by opeii cutting, than by tunnelling. I find farther, that the 
sewer in this case was made by the mode of tunnelling ; that the commis- 
sioners, in directing the sewer to be made, and in the making of it, were act- 
ing bond fide in the honest discharge of their duty as commissioners, and that 
the sewer was fit and proper to be made for the convenient drainage of the city 
of London, and was made in a workmanlike, skilful, and proper manner in all 
respects, provided that the commissioners were justified in making the sewer 
by the mode of tunnelling. I find that, in consequence of the making of the 
sewer, the house of the plaintiffs was damaged to the amount of 400/. Upon 
the whole matter, therefore, I find, that if the commissioners were authorized 
to make the sewer by the mode of tunnelling, the verdict ought to be entered 
for the defendant. But if the commissioners were bound to pursue the mode 
which afforded the utmost possible chance of preventing damage to the ad- 
joining buildings, the verdict ought to be for the plaintiffs, to the amount of 
400/. ; and, thereupon, I award, that the verdict for the plaintiffs shall stand, 
but ^be damages to be reduced to the sum of 400/., if the Court shall be of 
opinicm tiiat the verdict ought to be entered for the plaintiffs ; but if the Court 
shall be of opinion that the verdict ought to be entered for the defendant, then 
1 award that the verdict already entered shall be set aside, and instead thereof 
that a verdict shall be entered for the defendant. And, lastly, I award that 
the costs of the reference and award, to be taxed by the proper officer for tax- 
ing costs in causes depending in the Court of Common Fleas, shall be borne 
and paid by the party against whom the verdict shall finally be directed to 
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Spankie, Seijt. {W, H. Watson was with him,) for the plaintifrs. The com- 
missioners of sewers were bound to exercise the utmost possible care and 
caution in making this sewer ; and they ought to have used the method of 
open cutting, which the award states is attended with the least risk. The 
greatest possible caution and skill ought to have been used, according to the 
doctrine of the Roman law, as laid down in Calvin's Lexicon, Tit. Culpa,. 
1 Ruber, 77. 

The defendants were enabled to levy a rate upon the pubhc to defray any 
expenses which they might incur in executing their work. Case of the Level of 
Hull (a). This case differs from Sutton v. Clarke (b) ; because there the de- 
fendant had used his best skill and diligence in the discharge of his duty. 
Slingsby v. Barnard (c) is similar to the present case. In Roberts v. Reid (d) 
it was held, that a surveyor of highways was liable to pay damages, where he 
had caused a wall to be undermined, whereby it fell, although he was then 
acting in the execution of his office : and in that case, the declaration con- 
tained no allegation of negligence. The defendant's house is stated in the 
declaration to be an ancient messuage, and therefore this case is distinguish- 
able from Wyatt v. Harrison (e). In Dodd v. Holme (/), it was alleged and 
proved, that the defendant so negligently, unskilfully, and improperly dug his 
own soil that the plaintiff's house was thereby injured : it was held, that an 
action could be sustained. And in that case it was shewn that the plaintiff's 
house was infirm, and could, at all events, only have stood a few months. 
That was, therefore, a much stronger case than the present. The defendants 
were clearly bound to give notice to the plaintiffs that their house was in 
danger, in order to afford them an opportunity of shoring it up. That was de- 
cided in Jones v. Bird (g), which was a similar action to the present, brought 
against the commissioners of sewers for Westminster, Abbot, C. J., there said, 
" One question arising at the trial was, as to the effect which shoring up would 
have produced; and I stated that the commissioners of sewers, and their 
agents, when repairing sewers in the neighbourhood of houses, were bound to 
take all proper precaution for their security." 

By the stat. 11 Geo. 3,. c. 29, s. 117, parties who bring actions against 
the commissioners of sewers are required to give notice of their intention, to 
enable amends to be tendered. This proves that it was in the contemplation 
of the legislature that the commissioners should be liable to pay damages to 
parties aggrieved, by any thing done in the execution of their duties. 



Sir W, Follet, contrii. — ^This question must be argued upon the fects which 
are stated in the award. The utmost possible degree of care and cauticm 
which was required by the civil law in some particular cases, is not applicable 
to the present case. Here the defendants were public officers, and were bound 
to construct the sewer for the benefit of the public. They were only bound to 
use their utmost diligence ; and the award finds that the sewer was fit and 
proper for convenient drainage, and was made in a workmanlike, skiLfiil, and 
proper manner, in all respects. The distinction between the liability of an in- 



(a) 2 Strange, 1127. 
\b) 6 Taunt. 29. 
(c) 1 Roll Rep. 430. 
((/) 16 East, 215. 
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dividual and of a public officer, in actions of this description, is to be Com. Pkat, 
found in Governor of Glass Plate Manufacturers t. Meredith {h), and Boul" 
torn y. Crowther (t). In the latter, which was an action brought against 
the commissioners of a turnpike, the observations of Holroyd, J. are precisely 
in point. — " The trustees had a public duty imposed upon them by an act of 
Parliament. The act complained of, was done by them in the execution of 
that duty, and was one which they had a competent authority to do. I am of 
opinion that no action will Ue for what they have done in the execution of that 
public duty, unless they exceeded the authority entrusted to them, or abused 
that authority by acting arbitrarily, wantonly, or oppressively, in the mode of 
carrying it into execution. It would be absurd to hold that an action would 
lie against them for doing an act which they are empowered by act of Parlia- 
ment to do. The act done, being itself lawful, can only become unlawful in 
consequence of the mode in which it is carried into execution ; and here the 
jury have, by their verdict, negatived the fact of the act having been done 
careleasly, wantonly, or oppressively." And in Sutton v. Clarke (J ), where 
one, who, in the exercise of a public function without emoluments, which he 
was compeUable to execute, and who acted without malice and according to 
lus best skill and diligence, did an act which occasioned consequential da- 
mage, it was held that he was not liable to an action. Jones v. Bird {K) is an 
authority to the same effect ; and in that case, the defendants were only held 
liable because they had been guilty of negligence ; but, in the present case, 
n^ligence is expressly negatived in the award. It is stated that there were 
heavy buildings on both sides the street, and that the sewer could not be in 
any way made without risk, because the soil was of a kind to make the risk 
considerable. If the mode of open cutting had been adopted, it does not 
appear that the injiuy would not have happened. The defendants were bound 
to use their best skill in performing their duties ; but they were not bound to 
fdlow the course which offered the least possible risk of doing damage ; and 
they were justified in considering the comparative expense of different modes 
of doing the work intrusted to them. And the award does not state that it 
was known to the commissioners that the mode of open cutting was attended 
with the least risk. As to the objection, that the defendants did not shore up 
the plaintiffs' building, or give them any notice of the danger, the answer is, 
that the arbitrator has not found anything upon that subject, one way or the 
other ; but he has found that the defendants were acting bond fide in the 
honest discharge of their duties as commissioners. 



Spanlde, in reply. This was an ancient house, and as the award does not 
shew that a notice to shore up was given to the plaintiffs, the defendants 
would have been clearly liable, if they stood in the situation of private indivi- 
duals. There is no sound foundation for the distinction which is taken in favour 
of the defendants as pubUc officers ; because they would be reimbursed by the 
public to the amount of the damages which they might have paid to the plain- 
ti& But upon the ground, that the defendants have not used the least dan- 
gerous mode of making the tunnel, the plaintiffs are entitled to recover in this 
action. From the nature of the soil, and the peculiar difficulties which pre- 
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sented themselves, it was incumbent upon the defendants to proceed with the 
utmost possible caution. 

TiNDAL, C. J. — ^It appears to me that the short question in this case is, 
whether the facts found by the arbitrator, bring ^e case within the terms of 
the declaration ; and we must, therefore, see whether these facts support the 
allegations which are set out in the declaration. The declaration alleges that the 
defendants wrongfully and injuriously intending to injure the plaintiffs, did cut 
and dig a shaft near to the plaintiffs' messuage, and made the said shaft un- 
skilfully, wrongfully, and improperly, without shoring up the said messuage to 
prevent the same from being injured ; by means of which, the messuage was 
injured. The declaration also states that the shaft was cut without giving 
due notice to the plaintiffs, so as to enable them to prop up and secure the 
messuage ; but that question is not raised before us upon the face of the 
award. Let us then look at the award, and see if the injury is stated to hava 
been caused by the defendants having made the shaft unskilfully, wrongfully, 
and improperly. As to unskilfiilness, the award finds that the sewer was made 
in a workmanlike, skilful, and proper manner, provided the commissionerB 
were justified in making it by the mode of tunnelling ; and if the award had 
found that the mischief could not have happened if the sewer had been made 
by open cutting, then the plaintiffs might have been entitled to retain their ver- 
dict. But the award states that a deep sewer could not be made by either 
method, without the risk of doing damage to the adjoining buildings. All that 
is said is, that the probability of damage is in some degree less when the sewer 
is made by open cutting, than by tunnelling. 

The award then states, that if the commissioners were bound to pursue the 
mode which afforded the utmost possible chance of preventing damage, the 
verdict ought then to be entered for the plaintiffs. But how can we be called 
upon to say that the defendants are liable in this case ? We cannot sift what 
is the utmost possible chance of preventing damage. That can only be shewn 
by the evidence of men of skill and experience, but we have no such evidence 
to assist us. The plaintiffs were bound to shew that the injury was sustained 
by the act of the defendants, as stated in the declaration ; but as they have not 
done so, the case has not been established, and our judgment must be for the 
defendant. 



Park, J. — I am of the same opinion. The commissioners were public ser- 
vants ; and it appears on the award that a sewer could not have been made by 
tunnelling or open cutting, without risk of doing damage. The arbitrator goes 
on to state, that the amount of risk varies according to the nature of the soil, 
and that the soil of Prince's Street was of a kind to make the risk considerable. 
The award also finds that the probability of damage is in some degree less 
where the sewer is made by open cutting than by tunnelling. But how are we 
to estimate the degree of danger ? In the following sentence it is stated, that 
*' the commissioners, in the making of the sewer, were acting bond fide in the 
honest discharge of their duties as commissioners ;" and the only ground upoi 
which they can be charged is, if they ought to have pursued the mode whidi 
afforded the utmost possible chance of preventing damage. But I am not 
aware, when a party is acting bond fide, and for the benefit of the public. 
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that he ifl liable to pay damages under the circomstaiiceB which this case 
diadoeea. 

Gasblbb, J. — ^As the facts are stated in this award, I am not able to give 
an opinion one way or the other ; and I should have wished the case to be 
sent back to the arbitrator. I am not prepared to say that the commissioners 
ought to be charged, as they are stated to have acted bond fide, and that the 
tonnel was made in a workmanlike manner ; but the principle upon which the 
ccnnmissioners selected the mode of tunnelling does not appear to me to be 
sufficiently stated in the award. 

Vauoban, J. — Upon looking at the declaration and the award, I think it 

would be too much to say that the defendants are tort-feasors, and that they 

have made the sewer unskilfully and wrongfully. Sutton v. Clarke (Q draws 

the distinction between actions brought against a private individual and those 

against public officers. Here the defendants were acting in the discharge of a 

public duty ; and it appears that they acted bond fide, and that the work was 

done in a skilful manner. It is said that they ought to have been acquainted 

with the nature of the soil, and to have adopted the mode of making the 

sewer which afforded the utmost possible chance of preventing damage ; but, 

under the circumstances of the case, I agree that the judgment must be for 

the defendant. 

Judgment for the defendant. 

(/) 6 Taunt. 39. 
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Melin v. Taylor. 

T^HIS was an action for criminal conversation with the plaintiff's wife. The 
cause was tried before Lord Denman, C. J. at the last assizes for the 
county of York. A Verdict was found for the plaintiff. Many servants 
and other persons were examined at the trial, whose testimony, if true, clearly 
proved several acts of adultery ; but their evidence was, in many respects, 
improbable and contradictory : and witnesses were called on behalf of the 
defendant, who contradicted some of the plaintiffs witnesses. The learned 
judge reported that he was not satisfied with the verdict. 

Wilde, Seijt. obtained a rule nisi for a new trial upon the ground that the 
Terdict was against evidence (a). 

CremoeU, Alexander, Cowling, and Worthy shewed cause. — ^This is a case of 
eonfficting evidence, and a new trial will not be granted merely because the 
jury might have found a verdict the other way. New trials have been fre- 
^lently refused, although the judge who tried them has reported that the verdict 
was against the weight of evidence. — Anonymous {b) Swain v. Hall (c) ; Ashley 
y.AM^(d); Carstairsy. Stein \jEi),Bac.Abr.TriBlL4. luBelcherY.Prittie (/), 
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When a verdict 
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(a) The rule waa refused on the ground 
of iniadirection. See MeUn v. Tajf lor, ante, 
PV3. 

(b) 1 Wilaon 22. 
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2 Strange 1142. 
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Com. Pleat, Tindal, C. J. observes, upon the subject of granting new trials, '* The question 
JJ^2Jtr ^^^ before the court is, not whether we are absolutely satisfied with the 
V. present verdict, but we are called upon to say, whether, upon the facts and 

circumstances that have been stated before us, and the reasoning of the learned 
counsel grounded upon these facts, we are able, with sufficient clearness, to see 
that the jury have, upon all these facts and reasons, come to a wrong conclu- 
sion in finding their verdict for the defendant ; because where a case involves 
not matter of law, but that which is purely a question of fact, and that fact has 
been submitted to those whcHn the law has constituted the judicea facti, we 
are not at liberty to take away from the party the right which he has acquired 
from the mouth of the jury, though we may entertain some degree of doubt, 
whether they have come to aright conclusion. Before we send the party down 
again, we ought to perceive, if not with moral certainty, at least with a degree 
of clearness, approaching to it, that the jury have done wrong." 

And the caution which has been observed in sending civil cases down for a 
second trial, ought to be rather increased than diminished, where the subject 
matter of the injury is essentiaUy of a criminal nature. Norris v. T)fler (e). 

Cur, adv. vult. 
June 13. WUde, Seij. Wightman, and Blanchard, contrh, 

TiNDAL, C. J. — ^We agree, that in every case in which the verdict has turned 
upon a question of fact which has been submitted to a jury, and there is no 
objection to the verdict, except that it is found, in the opinion of the court, 
against the weight of the evidence, the court ought to exercise not merely a 
cautious, but a strict and sure judgment before they send the case to a second 
jury. 

The general rule under such circumstances is, that the verdict, once found, 
shall stand ; the setting it aside is the exception, and ought to be an exception 
of rare and almost singular recurrence. The arg^ument before us has gone the 
length of contending that if we send this case to a second trial, we invade the 
province of the jury, and, in the particular instance before us, almost insure a 
verdict against the defendant. 

I cannot conceive how the benefit of trial by jury can be in any way impaired 
by a cautious and prudent appHcation of the corrective which is now appHed; 
for, on the contrary, I think that without some power of this nature residing 
in the breast of the court, the trial by jury would, in particular cases, be pro- 
ductive of injustice, and the institution itself would suffer in the opinion of the 
public. And, with respect to this particular case, I can never persuade myself 
that, in the cautious manner in which we express ourselves, as to the former 
verdict, a second jury will not exercise their judgment upon the facts brought 
before them, with as perfect freedom, and with as little bias, as if the investi- 
gation was, for the first time, brought before that tribunal. Strong observa- 
tions have been made that we cannot have the opportunity of giving an opinion 
on the demeanour of witnesses at the trial. It is an observation which would 
apply to every case of a motion to the court, as to some of the judges, if not as 
to all. But, in this case, the learned judge, who presided at the trial, had that 
opportunity ; and he has reported to us that he is not satisfied with the verdict 
course which has in it no novelty whatever, but has been the constant 

(e) Cowper, 37, 



V. 

Taylor. 
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pactice firom the earliest time at which new trials have been granted, and is C^m. Pleat. 
acted upon every day. I shall, therefore, content myself with saying, that the meliw 
present case appears to us, in some of its circimistances, of a very extraordinary 
character and nature, and that, as the evidence now stands, the verdict appears 
to OS so much against the weight of the evidence, that, before we can feel satis- 
fied in giving the judgment of the court for the defendant upon the verdict 
whidi he has obtained, we think the fact» of this case ought to be reconsidered 
by a second jury. 

Rule absolute for a new trial, on payment of costs. 



Jones v. Price. june 3. 

TRESPASS for breakmg and entering the plaintiff's dose and breaking down J V'?'**^ ^*** 
J. , - _._ __ _ .,, . 1.1a . 1 A. ^\. 'J defendant 

the fences. Plea. That the said close m which, &c. is and at the said pleaded under 
times, when Ac was part and parcel of a certain common, to wit, Dolevan |^*** J *hani' ^* 
Common, to wit, in the parish aforesaid ; and that before, and at the same had enjoyed a 
times, when &c. the' said defendant was, and still is, the occupier of a certain !JJJJJ.e°wi ap- 
messuage and lands, with the appurtenances, situate and being at the parish purtenant to 
aforesaid, and that he the said defendant, and all other the occupiers of the said ^^ ^ai'u "'^^ 
messuage and lands, with the appurtenances, for a full period of thirty years period of 30 
hefore the commencement of this suit, have actually taken and enjoyed, claiming ^e commence- 
right thereto, and without interruption, for himself and themsdves, occupiers '"*°' °|^^*** 
of the said messuage and lands, with the appurtenances, common of pasture, in plaintiff de- 
respect of the said messuage and lands, with the appurtenances in, upon, and ^"]3^\h'tthe 
throughout the said closes, in which, &c. for all, his, and their commonable plea ought to 
catde, levant and couchant, in and upon the said messuage and lands, with that*the*enjoy- 
the appurtenances every year, and at all times of the year ; wherefore the said ment had been 
defendant in his own right, at the said times, when &c. entered into the said „^^ before the 
doses, in which, &c., in order to use the said common of pasture of him the commencement 
said defendant there ; and, in so doing, did, at the said times, when, &c. with Held^ that the 
bis feet in walking, necessarily and unavoidably, a little tread down, trample P?".^? !jj®" 
upon, crush, consume, and spoil the grass and com, then growing and bdng the proof at tlie 
in the said dose, respectively ; and because the said hedges and fences, in the said ["e cnjovmenr 
declaration mentioned before and at the said times, when, &c. had been, and for the SO years 
were, wrongfially made, and placed in and upon the close, in which, &c. so JJSon."'^ 
that without levelling and removing the said hedges and fences, the said 
defendent could not use and enjoy his said common of pasture in upon and 
throughout the said close, in which &c. in so ample and beneficial a manner 
as he might, and would, and ought to have done, the said defendant in his own 
nght, in order to levd and remove the said hedges and fences at the said 
tereral times, when, &c. entered into the said closes, and necessarily and 
mavcudably broke down, pulled down, prostrated, and destroyed the hedges 
sod fences in the said declaration mentioned, and necessarily and unavoidably trod 
down, trampled upon, crushed, consumed, and spoiled the grass and com in 
te said dose, in which, &c., and took and carried away the materials of the 
iud hedges and fences, in the said declaration mentioned, to a small and con- 
"^enieDt distance, where the same were left for the use of the said plaintiff, 
V>iiig no mmeoeaaary damage to the said plaintiff on the occasion aforesaid, as 



PaicE. 
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Com. Pleat, he lawfully might, for the cause aforesaid, which are the said several supposed 
y^^l^ trespasses in the introductory part of this plea mentioned, and whereof the said 
v._ plaintiff hath above thereof complained against him the said defendant, and 
this he was ready to verify, &c. 

There was a special demurrer to the plea, and the points marked for argu- 
ment were as follows : — that the defendant had justified the trespasses, under 
the 2nd and 3rd W. 4, o. 71, but had not shewn any right to justify under 
or in the manner pointed out by that act, in^much as he has only averred an 
uninterrupted enjoyment of a right of common for 30 years before ^e com- 
mencement of this suit, but had not averred or shewn that such right was 
actually and uninterruptedly exercised and enjoyed for 30 years next before 
the commencement of this suit ; that it did not state that the defendant had 
such right of common, or any right, at the time of committing the trespasses, 
and that it was not a good plea, according to the said statute, for not averring 
the enjoyment of the right of common for 30 years next before the commence- 
ment of the suit, nor according to the system of pleading eTi«»iTig and in use 
before the passing of that act, in not stating the right to have existed fipom 
time immemorial, nor deducing the title from the owner of the fee of the 
premises in respect of which it is claimed. And that it was pleaded as a 
justification for trespasses in several closes, although plaintiff had only com- 
plained of trespasses in one dose. 

R. V, RichardB in support of the demurrer. The declaration ought to have 
averred the enjoyment of the right of common for 30 years next before the 
commencement of the suit. It is dear by 2 & 3 W. 4, c. 71. s. 1, 4, & 5, that 
the enjoyment must be for 30 years preceding the action, but if issue were 
taken upon this plea, then proof of enjoyment for 30 years, but not next before 
the suit, would be sufficient. In the pleadings in Monmouth Canal Company r» 
Harford (a), and Wright v. WUlianu (b) ; the pleadings under this statute 
stated the enjoyment to be " next before" the commencement of the suit (c). 

Maule contrd, was stopped by the Court. 

TiNDAL, C. J. — It appears to me, that the fourth section of the statute 
contains a mere exposition of the proof necessary to establish a right. It 
would have been very easy to say in the plea, that the right had been enjoyed 
for 30 years next before the conmiencemeut of the suit. After all, it is a mere 
question of evidence, and the enjoyment for 30 years next before the suit must 
be proved. 

Park, J. — ^It is manifest that this is a matter of proof at the trial. The 
defendant cannot succeed unless he proves the right for 80 years next before 
the commencement of the suit. 

Vauohan, J. concurred. 

Richards crsved leave to withdraw the demurrer, which was granted ontbe 
usual terms. 

(a) 1 Cr. M. & R. 614. (c) See also the pleodiogs in B§atlty ▼. 

(6) 1 Meeton ft Wels. 77. Chrke, ante, page 100. 
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GOODFELLOW V. RoBlNS. -Wtfy24. 

nROWDER moved that the defendant might be discharged out of custody, ^^^^^\^ 

under 48 G. 3, c. 1 23, he having been in prison upwards of twelve months, more than 12 

for damages under 20/. in an action for criminal conversation with the plaintiff's J^*Jhaif20/. 

wife. He cited Winter v. Elliot [a] ; where it was held, that the statute is damages given 

ai^plicahle to the case of persons in execution for damages in actions of assault. ^^^^^^^ b' 

entitled to hit 

Bantaw shewed cause. — ^Thestatute is not applicable to a case of this descrip- ^ 48 Geo. S, 
tion. The title of it is " An Act for the Discharge o{ Debtors in Execution for c. 123. 
small Debts firom Imprisonment in certain Cases ;" and then follows a recital 
diat the act would tend to the relief of certain debtors, and at the same time 
occasion no material prejudice to trade and public credit. And in the latter 
part of the first section, it is provided " that no proceeding whatever, by scire 
fmeias, action, or otherwise, shall be maintained or had against the bail in any 
action upon the judgment wherein the defendant or defendants shall have been 
discharged in execution." This shews that the statute was intended to apply 
only to cases where the defendant could be arrested. In Winter v. Elliott (a), 
the attention of the Court was not called to this part of the statute. In all the 
insolvent acts there is an express enactment, for the purpose of delaying the 
discharge of insolvents, who are in custody for damages recovered in actions for 
conversation. 



TiMDAL, C. J. — ^I see no reason for differing from the Court of King's 
Bench. It is to be observed that there is a boon given to the plaintiff* by the 
statute ; he may sue out a writ of fi. fa, and take the defendant's property after 
he is discharged ; and the legislature may probably have thought that where 
the sum is so small, a sufficient compensation would thereby be given. 

Pakk» J. and Gasblbb, J. concurred. 

Vauoban, J. — The statute ought to be construed liberally. 

Rule absolute. 
(a) 3 Nev. Sl Man. 315 ; 1 Ado. & EUis, 94. 

Knight v. Woore. 



May 24. 



T^RESPASS for breaking and entering the plaintiff's close, and breaking his Where a plea In 
gate. — ^The defendant pleaded, first, not guilty ; 2ndly, that the locus in fied'^JJU^der"!"" 
910 was a public highway, and that all the king's subjects had a right to use it "«ht of w*y 
with horses and carriages, to fetch and carry goods and water thereon ; and in quo for the 
thirdly, alike justification, alleging the right to be for the inhabitants of Mon- J^"*^* **/ 
mouth to use the way for the same purposes. At the trial a verdict was found water, and the 
for the plaintiff* on the first and second issues, and for the defendant on the |h7right*M to 

the goods, but 
affirmed it at to the water x^Hcld^ that the plea was distributive, and that the defendant was 
entitled to have the verdict entered for him si to the right to carry water. 

VOL. II. K 
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Com, Pleau third issue, so for as it related to the carrying of water ; but the jury ncga^ 



Knight tived the defendant's right as to the carriage of goods. 



V. 
WOORS. 



Ludlow, Seijt. obtained a rule nisi to enter a verdict for the plaintiff upon 
' all the issues. 



Mttule and Whateley shewed cause. — ^The third issue must be taken distri- 
butively, and be entered for the plaintiff as to the right to carry goods ; and 
for the defendant as to the right to carry water. The rules of court HiL 
T. 4 W. 4. pi. 5, 6, 7, shew that such a plea as this must be taken distributively. 
In rule 5 it is said " That pleas of a right of way over the locus in quo, varying 
the termini or the purposes, are not to be allowed." Therefore the defendant 
was prevented from pleading two pleas with separate justifications. In 
Phythian v. White (a) the Court of Exchequer ordered a verdict to be entered 
distributively. 

Ludlow, Seijt. and 12. F. Richards, in support of the rule, contended that the 
issue was substantially found for the plaintiff, and that the verdict ought to be 
entered for him generally. 

TiNDAL, C. J. — ^This case seems to me to fiall precisely within the rules of 
Hil. Term. 4 W. 4. The fifth and sixth rules seem to contemplate that a 
justification, claiming such a right as this, is, in its nature, distributable. Here 
the verdict must be entered for the plaintiff as to the right to carry goods, and 
for the defendant as to the right to carry water. 

Park, J. — ^We should defeat the object of the new rules of pleading* which 
was to prevent multiplied pleas, if we did not hold that this issue may be dis- 
tributed. 

Gabblbb, J. — Suppose the defendant had justified a right of way for horses, 
carts, and other carriages, and had only proved his right to go with horses? 
That would entitle him to a verdict as to the right of way for horses. 

Vauohan, J. — ^I am of the same opinion. The issue is capable of being 
taken distributively, and it ought to be so taken. 

Rule accordingly {b). 



(a) Since reported, 3 Cr., M., & Roi. 216. 
(6) A question came before the Court on 
a subsequent day, as to the proper mode 



of taxing^ the costs of this cause. 
Knight V. Woort, 3 Hodges, 1* 



Set 



MayZl 



Smith v. Smith. 



Id tiorer to re* 



'pROVER to recover a watch. Pleas.— \. Not Guilty. 2. That iSbs 
eover a watch, watch was no t the property of the plaintifif. At the trial before Vaughan,}, 

ploMled that it was not the property of the pUintifiT. It appeared that the watch had formerly 
Men the property of the fatoer of the plaintiff and defendant, who aere two brothers. Tnt 
(leftiidaDt pat in evidence letters of administration of his f8ther*s effects, which had been 
granted to oim. Htld^ that the plaintiff, in answer to this evidence, was entitled to f^ive evi- 
dence of coQfenatioiia in which the deceased had atated-that be had given the watch to the 
plaintiff. 



i 



r, Seijt. obtained a rule tdsi for a new trial upon the ground that the 
evidence ought to have been received. He relied upon /va« v. Finch (a) ; 
where it was held upon an issue between A. & B., wheUier C. died possessed of 
certain p r op ert y , thatevidence might be given of declarations made by C, that 
she had assigned the property to A. 

Bfles shewed cause. — ^The defendant did not daim, as administrator of the 
fbnner owner of the watch* but he reUed on his possession ; and the plaintiff 
was bound to prove a better title. When the declarations were made, the 
hiher was not in possession of the watch ; and therefore this case differs from 
Pocoek T. BiRingt (b), where the declarations of a former holder of a bill of 
CTcfaange were received in evidence, because they were made during his pos- 
session of the bilL Nor are these declarations evidence upon the ground of 
identity of interests between the parties, as was the case in Woohoay v. 

It is a well-established rule of kw, that a party cannot make evidence in his 
own BiLVonr, Glyn v. Bank of England {d) ; Rexv, In, of Debenham (e) ; Ber* 
aowon T. Farebrother(f)» It will be said that this was a declaration made 
against the interest of the party making it ; but in this case the declarations 
were not made in the course of business, but were mere idle, casual, g^tuitous 
statements ; and there is no case where, under such circumstances, the evi- 
dence has been received. Ivatt v. Finch (a) is distinguishable, because there 
the defendant necessarily daimed under the party whose Reparations were 



Bompas, Seijt. and Chandleas in support of the rule. — Ivatt v. Finch (a) is 
predsely in point: and there the declarations were made after the property 
had passed out of the hands of the party making them, and it is stated, in that 
case, that the declarations were unaccompanied with any act. As the letters of 
administration were given in evidence, it is dear that the defendant relied 
00 the tide which he thereby acquired. If the father had been alive, the 
coayeraations would have been admissible against him, in any action in which 
^ daimed the watch as bdonging to him. Woolway v. Rowe {c) does not 
^yply. In Roe d. Brune v. Rowlings {g), where A., as tenant for life, with a 
Emxted power of leasing, reserving the ancient rent, received a letter firom his 



(<] 1 T^nnt, 141. (e) 2 B. Ac Aid. 185. 

(*} Ry. ft Moody, 127. (f) 3 Bar. Ac Adol. 372. 

(c) 1 Ado.* EUls, 114. Jjg) 7 £ast279. 
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itwisin €yideiioe» that the plaintiff and tiie defendant were brothers, and that Com, Pleat. 
the watdi had formerly been the propert y of their deceased father. The de- 
fendant* who was the elder brother, at first relied upon the infirmity of the 
phintiflrs title : but towards the dose of the case, hia counsel put in evidence Smith. 
^Ictten of adnunistrBtion of hie father's effec£k>irhich had been granted to h 
For Uiepurpoae of shewing that the watch formed no part of the father's estate, 
evidenoe was then tendered, by the plaintiff, to prove that the intestate had 
itited» in several convertations» that he had given the watch to the plaintiff; 
but the learned judge rejected the evidence, and a verdict was found for the 
defendaikt. 



182 
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confidential agent, containing an account of the tenants and rents, on which 
the tenant for life indorsed the words, " a particular of my estate," and 
handed it down to B. the succeeding tenant for life, who had a like limited 
power of leasing, by whom it was preserved and handed down amongst the 
muniments of the estate to the first tenant in tail ; it was held that the docu- 
ment was evidence for the first tenant in tail against the lessee of B., in order 
to shew that the rent reserved by B., the tenant for life, was less than the 
ancient rent which was reserved, at the time to which the paper referred, 
the paper having been accredited by the then owner of the estate, who had 
the means of knowing the fact, and who )iad an interest the other way, viz,, 
to diminish the rent, in order to increase his fine upon a renewal, under the 
power. 



TiNDAL, C. J. — I found my opinion upon the position of the cause at the exact 
time when it was left to the jury. It is true that the pleadings raised a 
negative issue, on the part of the defendant, namely that the plaintiff had no 
property in the watch ; but it is also true that a negative issue may sometimes 
be made out by affirmative evidence produced by the defendant. Here, when 
the case was about to be submitted to the jury, the defendant produced the 
letters of administration to shew that he was the administrator of his father's 
effects. The effect which this evidence produced in the minds of the jury 
we cannot tell ; and then strictly in answer to this part of the case, it was 
proved, by the plaintiff, that the intestate had stated, in several conversations, 
that the property in the watch was not in him. This is quite as strong a case 
as Ivatt V. Finch (k) , because the defendant claimed under the intestate, and 
as his representative, and, therefore, I am of opinion that the declarations 
were admissable. The rule must be made absolute. 

Park, J. — In answer to the letters of administration, the plaintiff was 
entitled to prove the declarations which had been made by the intestate* 

Gasblbb, J. concurred. 

Vaughan, J.— ^The letters of administration were not put in, until the 
defendant's case was nearly closed ; and I did not give the question the same 
consideration which I might otherwise have given it. I concur in the 
opinion which the Court has expressed. 

Rule absolute. 

(k) 1 Taunt, 141. 
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Stanley v. Towgood. 



Where there is (^OVENANTupon an indenture of lease of a messuage and premises for four- 

• generml cotc- ^^een years from Micliaelmas, 1 823. — The declaration set out the covenantas 

• honse and follows : That the lessee should and would, during the continuance of the said 
premiiei, snd 

to leave them in repair at the expiration of the term ; upon an action for a breach of the 
covenant, the leasee cannot shew Uiat the premiaeff were out of repair at the comn ence- 
raeotof the lease; bnt he may shew that the premises were old, b^use the leasee is only 
beund to keep up die house as an old house. 



STANLCT 
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danke, pgmenre, and keqp, and at the end, or other sooner determination of the (^om, Pteoi, 

said term of fburteenyears thereby granted, leave the said demised messuage, and 

other bnildinga, and all the outhouses, offices, windows, doors, drains, sewers, 

l^ics, andotherwater-courses, gates, hedges, and fences belonging to, in, or about TowttooD. 

the said demised pemises, in good and tenantable order and repair : all losses 

and damages by fire or tempest, in the mean time, excepted. 

Breadk, — That the lessee, until the commencement of the suit, suffered and 
permitted the said demised premises to be and continue, and the same were, 
niinoas, prostrate, out of repair, and in great decay, for want of needful and 
necessary maintaining, upholding, supporting, and keeping the same. 

Plea : — That the defendant had, during the continuance of the demise, pre- 
served and kept the premises in good and tenantable order and repair, according 
to the form and effect of the said indenture. 

At the trial before Bolland, B. at the last Abingdon assizes, the following 
idJcXA were in evidence : The demised premises consisted of an ancient dwell- 
ing home ; and several of the plaintiff's witnesses proved that the floors and a 
garden-fence, belonging to the house, were left out of repair at the end of the 
tenancy. They also proved that a lean-to, which had been erected by the 
defendant, during his term, was out of repair, so that the rain penetrated 
throogh the roof. For the defendant several witnesses were called, who- 
stated that the premises were of very great antiquity, and that, under the 
circamstances, they considered them to be left in good repair. Upon cross- 
examination the witnesses admitted that some trifling repairs were required. 
As to the lean-to, they attributed the imperfect state of the roof, to an original 
defect in the construction of the building, which they described as being 
pitched too low. The counsel for the parties did not agree as to the mode in 
which the learned judge left the case to the jury at the trial. The defendant's 
counsel contended that the jury were told that they were not to consider 
whether the premises were new or old, at the commencement of the tenancy. 
The plaintiff's counsel insisted that these observations, only applied to certain 
evidence which was tendered for the defendant, to shew that the premises were in- 
a better state of reparation, at the determination of the tenancy, than they were 
at the commencement. A verdict was found for the plaintiff, with 14/. 10«. 
damages, being 8/. lOf. in respect of the general repairs, and 6/. in respect of 
the ddfective state of the lean-to. 

Storks, Seij. obtained a rule nisi for a new trial, upon the ground of misdi* 
rection, or, in pursuance pf leave reserved at the trial, to reduce the damages 
to 8/. lOs., if the Court should be of opinion that the defendant was not 
liable to pay the damages given in respect of the lean-to. 

Kelly and F. Gunning shewed cause. — ^When a lessee enters into an abso- 
lute and unequivocal covenant to repair premises, and deliver them up in repair, 
at the end of the term, it is no answer to say that the premises were out of 
repair at the commencement of the tenancy. A reduction of rent is often made 
in consideration of the repairs which are to be done by a lessee. The learned 
judge told the jury, that the defendant was not entitled to go into the question 
of tiie state of the repairs at the time of the entry ; and it is clear, from the 
imount of the verdict, that the jury did not misunderstand this observation. 
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Com, PUat, because larger damages would hare been given, if the jury had siqqioBed that 
^^^^^^ it made no difference, whether it was an old or a new house. 

V. Harris v. Jones (a), and Gutteridge v* Mwnyard {h), are not inconsistent 

TowoooD. ^^ ^g present case. There, as here, the question was left to the jury, upon 
the words of the covenant, and the only difference is, that, in these cases, the 
jury considered that there had been no breach proved. As to the non-repair 
of the lean-to, it certainly appeared that the roof was not water-tight, through 
a defect in its original construction ; but if the lessee chose to erect new build- 
ings, he is bound by the covenant to leave them in good repair. In Bae. Abr, 
Tit. Covenant (E), it is said, " if a man takes a lease of a house and land, and 
covenants to leave the demised premises in good repair at the end of the term, 
and he erects a messuage upon part of the land, besides what was before, he 
must keep or leave this in good repair also." And as the verdict is under QOL^ 
the Court will not send the cause down for a new trial, upon the ground tiiat 
the damages are excessive. 

Storks, Seij. and Biggs Andrews in support of the rule. The case was not 
properly left to the jury. In Harris v. Jones (a), where the covenant was simi- 
lar to this one, the jury were asked whether the covenant had been really and 
substantially complied with, and they were told that it was hardly to be ex- 
pected that a strict and literal performance of so general a covenant could 
be proved ; and that the defendant was only bound to keep up the house as an 
old house, not to give the plaintiff the benefit of new work. In Fergusom v. 

(d), Lord Kenyan said, that a landlord had no right to claim a sum far 

putting on a new roof on an old worn-out house ; and in Gutteridge y. Jfim- 
yard [b) Tindal, C. J. said, " Where a very old buildmg is demised, and the 
lessee enters into a covenant to repair, it is not meant that the old building ia 
to be restored in a renewed form at the end of the term, or of greater vahie 
than it was at the commencement of the term (e) ; what the natural operatian 
of time flowing on, ^ects, and all that the elements bring about in diminishing 
the value, constitute a loss, which, so fur as it results from time and nature, 
falls upon the landlord ; but the tenant is to take care that the premises do not 
suffer more than the operations of time and nature would ^ect. He is bound, 
by seasonable application of labour, to keep the house, as nearly as possible, 
in the same condition as when it was demised ; if it appears that he has made 
these applications, and laid out money, from time to time, upon the premises, 
it would not, perhaps, be fedr to judge him very rigourously by the reports of 
a surveyor, who is sent upon the premises, for the very purpose of finding fault." 

The defendant was. therefore, clearly entitled to shew the state of the pre- 
mises at the time the lease was granted. The lean-to was originally defective, 
and would never keep out the rain. When a tenant makes new erections, he 
may construct them as he pleases. He may build up walls, and put no roof 
upon them ; or build a house without fioors, and, in either case, he would 
not be liable under this covenant to be sued for non-repair. In some cases, 
he might, perhaps, be liable for waste. Suppose a cow shed was built, 
and covered with straw, which did not keep out rain, although it would afford 
shelter, could it be said that the lessee would be liable to thatch ? This is a 



(a) 1 M. < 

(b) 1 M. 



k Robinson, 173. /(e) See also Soward v. Leggait, 7 Car. It 

& Robinson, 336. V. 616, coram Abinger, C. B., to tbe same 

(<0 2 Esp. 590. effect 
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complaint that the leasee did not originaUj make a better roof on the lean-to. Com- Pleat, 
Non-repair means a want of restitation to its original state. Stakley 

v. 
TiKDAL, C. J. — ^This is an action for the breach of a covenant in a lease of cer- Towoood* 
tain premises for fourteen years. The tenant covenanted that he would preserve 
and keep* and at the end of the term leave, the messuage and buildings, and 
all oathouses, offices, windows, doors, drains, sewers, pipes, and other water- 
coorsesy gates, hedges, and fences belonging to the premises, in good and 
tenantaUe order and repair. The defendant pleads performance of the covenant ; 
and the -question for the jury was, whether the premises had been kept and 
left in.good and tenantaUe order and repair. 1 agree that the point to be 
decided was, whether the premises had been substantially repaired, and if the 
plaintiff had sustained any damage. It certainly is not sufficient to shew 
a cracked pane of glass, or the like ; but something tangible ought to be 
brought before the jury. Here the jury gave damages to the amount of 
14/. lOs, ; and the grounds upon which this appUcation is founded are two. 
F1rst» as to 8/. lOs,, it is said that the judge misdirected the jury. The 
groond of misdirection which has been stated is, that the judge told the jury 
that it was of no consequence, in considering the verdict, whether the premises 
were completely old or completely new, when the tenant took possession of 
thein. If such had been the direction, there ought to be a new trial ; but 
the learned baron does not report to us that he gave any such direction. The 
statements made by the counsel at the bar, during the argument, do not agree 
as to what the direction really was, and probably no more was intended to be ex- 
pressed in the language which has been adverted to, than the principle that, imder 
such a covenant, the jury were not to consider the state of repair of the 
premises at the time of the demise. This must have been the course which 
the cause took, because the cross-examinations had reference to the state of 
the premises at the time they were taken. The question then resolves itself 
into thb, vu., whether the damages are too large, because the defendant's 
own witnesses admit that some repairs were wanting. One witness stated 
that the floor was worm-eaten ; but that it could be put into substantial repair 
£or twenty shillings ; another, that it would require the expenditure of twa 
pounds to repair the fences ; and that some of the glass was cracked. How 
then are we to say, when the defendant's witnesses give this evidence, that the 
plaintiff is not entitled to a verdict. It was a mere question of amount of 
damages, and we have no authority to interfere with the amount of the verdict, 
when only 14/. lOs. has been recovered. If the learned judge had said that the 
antiquity of the premises, at the time of the demise, made no difierence, I 
should not have gone so far, because I think that was material ; but upon the 
ground which has been already stated, I am of opinion that this rule must 
be discharged. 

Park, J. concurred. 

Vaughan, J. — ^We cannot travel out of the report of the learned judge ; 
and as only 14/. 10^. has been recovered, the Court cannot interfere with the 

verdict. 

Rule discharged. 
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Jf^M^' BaoGDfiN ». Marriott. 

^0Rht"fo7»* T*^^^ ^*® ^ action brought for the breach of an agreement made between 

breadi of the the plaintiff and defendant, in the following terms : The plaintiff agreed to 

agreement. ^^Y* ^^^ ^^^ defendant agreed to sell his horse, Partington, to the plaintiff, 

The plaintiff for the smn of 200/., provided he trotted eighteen miles within one hour, and 

and the defen- tUat to be done within one month from that day : and Joseph NorcUjfe of 

dant agreed to Qgaett to be the jud^e of the performance. If the task was not performed ; the 
aell his horte, . , , , , , , . .^ - , ^ , . , i i • ^tm 

Partington Jot horse was thereby sold to the plamtiff for the sum of 1#., which the plaintiff 

hSttouS^l^B^ that day paid to the defendant (a). At the trial, before Denman, C. J., at the 

milea within last Yorkshire assizes, evidence was g^ven of a trial of the horse having been 

iHthin mie made, in which it fisdled to perform the task mentioned in the agreement, and a 

month; and if verdict was found for the plaintiff, subject to leave reserved to move the Court 

the taslc was . . ». 

not performed, to enter a nonsmt. 

the horse was 

the plaiatifffor Creswell obtained a rule nisi to enter a nonsuit, or to arrest the judgment* 
M' •^t*iff*th**t xk^iL the ground that the agreement was illegal, 
dajr paid to the 

theTriaTit ap! ^' Alexander and MUner shewed cause. — ^This is a sale of the horse upon a 
peered that the condition, subject to a different condition, if it does not perform a certain dis- 
performed, and tance in a certain time. The animal might be altogether useless to the plam- 
f^'d **t*h1ld ^' ^™^®*® ^* possessed the required qualification. A person might agree to 
refused to de- give a certain sum for a steam engine of twenty horse power ; but if it were only 
to the^pfaintiff ®^ eighteen horse power, it might be of no value for the purposes for which it was 
a Terdict was * required. So chemical agents might be required of a certain strength, for the 
^iSntiSHlfld P^^ose of making experiments, which could not be made if of a less strength, 
upon a motion So here why should not the value of the horse to the plaintiff depend entirdy 
judgment, that ^P^n the result of the required performance ? The jury might have found that 
this agreement the match was a nuisance, under the fourth issue which was raised ; and if the de- 
within 9 Anne fendant relied upon the agreementbeing illegal under the statute against wagers, 
ii' ^^^h^^ *'' ** ought to have been pleaded ; as was said by Gaselee,^, upon the argument of 
who thought the demurrer. He said, " The third objection is, that the declaration discloses 
tion of U?«S." *° illegal contract ; but that point is not stated in the points specified for 
lity ought to argument ; and as there is a plea in which the objection is raised, the cause 
raUed by a plea ™*^y S^ down for trial upon that point, which is a proper question for the 
on the record, decision of a jury (a)." The trotting of the horse was a condition for the 
benefit of the defendant ; and it was for him to shew that he was entitied to the 
higher price which was stipulated for. The proof of the performance formed 
no part of the plaintiff's case. 

/. BaUey in support of the rule. — ^The stat. 13 G. 2, c. 19, which was 
passed for the encouragement of bona fide races on the turf, does not apply to the 
match which is stated in the agreement (6). By the previous statute, 9 Anne, 

(a) See this case argued on demurrer, (b) See Whaley v. Pajot, 2 Bea. and 

Brogden t. Marriott ^ 1 Hodges 383 ; 2 Bing. Puller, 51. 
N. C. 473; 2 Scott. 712. 
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c 14, (ii^^BByKmrn Ik^ vi«a', aod iIk 

be enforced; aodif itbet^ipondtliat tliehone and dOQI. 

be pky«d for. tibcB dui cne k alao wityn die 16Cw. S. c 7, 



tlie slakes to 
.3.(e). 



TaauLM^ CJ. — It konlrBeoeMHrTtDOQMnder dikeneaB ita|ipeus«|KHi 
uie TtBoora ; for if tlie cmlin't tiiere act foftli is witlm tlie ini!Winrf oontcsi* 
plitod bf dtt statite of 9 Amu c 14. it is annrrrj— g y toaay that the ttioii 
caoDOt be aupported. I agree that if there be any doiibt aa to the natare of 
the contiact* it abo^ bate been rund by a pfea, ao that the <pieatk)n might 
be Bobmitted to a jury. It most t h erefore appear, on the record, that this 
contract m iDegaL It appears to be a contract of sale, by whidi the piop ert y 
in a horse is trsnafened to the plaintiir. at a conditional price. Now wbat is 
the condition iqpon which the price is to dqiend ? The pisintiff sa]^ if the 
horse trota eighteen miles within one hour. I will grre 200/. for him ; but if 
he does not. I will pay bat one shilling. Therefore it depends i^on the 
task being performed, whedier tiie plaintiir shall pay 200f. for the horse, instead 
of one shilling ; on the other band, if the dLstance was not duly performed, 
tiie defendant was to grre np tiie horse for one shilling. Upon looking 
St this case. I can only see that this contract was to torn on the emt of a 
trotting match against time. If this bad been a contract to be determined by 
any innocent trial, not within tiie wM'^ning of any statute, the case might 
be diflSerent ; if. for instance, as it was pot in the argument, it were a contract 
to supply a steam-engine, or matPrSttla for diemical purposes. I am not pre- 
pared to aay that it would be void. But this was clearly a wager within the 
ststote. where more than 10/. was at stake, and this rule to arrest the judg- 
ment most be made absolute. 



Bao«DSv 
MAaatoTT. 



PAmx. J. — ^I am of the same (pinion. The cases which have been put of the 
pordiase of a steam-engine, or of material for making philosophical experi- 
ments are wholly iniqpplicable, because the articles would be useless, if they 
were not of the description contracted for. 



(d)89et. 1. enactB, "That aU notet, billi, 
bonda, judgments, mortgafet, or other le- 
coritiea. or cooTejances whatsoever, given, 
granted, drawn, or entered into, or exe- 
cuted by any person, or persons what- 
soever, where the whole, or any part, of 
the consideration of such conveyances or 
securities shall be for any money or other 
valuable thing whatsoever won, by gam- 
ing or playing at cards, dice, tables, tennis, 
Ixm^ls, or other game or games whatsoever, 
or by betting on the sides or hands of such 
as d(o game at any of the games aforesaid; 
or for the reimbursing or repaying any 
money knowingly lent or advano^l for 
sudi gaming or betting as aforesaid, or lent 
or advanced at the time and place of such 
play to any person or persons so gaming or 
betting as aforesaid; or that shall, during 
such play so pUy or bet, shall be utterly 
void, frustrate, and of none effect.^' 

(e) By sect. 3. ** If any person or per- 
sons shall play at any of the said games, 
or any. other pastime, game, or games, 
whatsoevex (other than with and for ready 



money) ; or shall bet on the sidei or hands of 
such as do or shall pUy thereat, and shall lose 
any sum or suau of money, or other thing 
or things so played for, exceeding the sum 
of 100/., at any one time or meeting, upon 
ticket, or credit, or otherwise, and shall not 
pay down the same, at the time when he or 
they shall so lose the same, the party and 
parties who loseth, or shall lose the said 
monies or other thing or things so played or 
to be played for above the said sum of 100/., 
shall not, in that case, be bound or com- 
pelled, or compellable to pay, or make good 
the same; but the contract and contracts 
for the same, and for every part thereof, 
and all and singular judgments, statutes, 
recognizances, mortgages, conveyances, as- 
surances, bonds, bills, specialties, promises, 
covenants, agreements, and other acts, 
deeds, and securities, whatsoever, which 
shall be obtained, nude, given, acknow. 
ledged, or entered into for security or satis- 
faction of or for the same, or any part 
thereof, shall be utterly void, and of none 
effect." 
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Com. Pleat, 



BftOOOBV 

V. 

Mamexott. 



Gasblbx, J. — I am not prepared to say, that upon these pleadings the 
judgment ought to be arrested. It was a question for the jury to say, whether 
this was an illeg^ wager; and the proper course would have been for the 
defendant to have raised that point, by putting it in a plea on the record. In 
Lynall v. Longbothom (a), it was decided that a foot-race was a game 
within the statute 9 Ann, c. 14; but the Court decided in favour of the de- 
fendant, because it was not stated, in the declaration, that the party was play- 
ing, and the Court said, that they could intend nothing which did not appear. 
That case is certainly not precisely in point, because it related to the reooveiy 
of a penalty. Here the sum was large, and a jury would probably be disposed 
to belieye it was a wager. But suppose the buyer of a horse considered him 
worth only 80/., although the seller demanded 100/., and then that an agree- 
ment was made that the price should depend upon a trial, whether the horse 
would trot a certain number of miles within an hour ; in such a case the jury 
might be warranted in finding that it was a bond fide transaction between the 
parties. 

Vaughan, J. — I agree that this rule should be made absolute. If the con- 
tract were doubtful and equivocal, on the fieice of the record, the verdict ought 
not to be disturbed ; but, considering the nature of this contract, is it possible 
to look at it without seeing that it ia within the statute ? 

Rule absolute. 

(a) 3 WUs. 36. 



Jlfoy 26. 

^ , , , Grissell and Another v. Robinson. 

The defendant 
entered into • 

^ith ^S?!KS* A^^^^^^"^ ^^' money paid by the plaintiffs to the use of the defendant— 
fora leMeof ' Plea, Non Assumpsit. At the trial before Porifc, J. at the MiddlesegmU 

mSIn: fat" ^^^^» ^® following facts were in evidence. The plaintiffs were executors of 
Peto died be- one Peto, who died in 1830. The defendant had entered into a verbal contract 
was excoitST ^^ ^^^' ^ consideration of 450/. to be paid by the defendant, for a lease 
The pUintiflTs of certain building ground, for a term of twenty -one years ; and 300/., part of 
executon ; and ^^^ purchase money, had been paid, and the defendant was let into possessioD 
a master In of tt^g premises. After the death of Peto, his executors performed the trusts 
inK decided * of his will under the direction of the Court of Chancery ; and the defendant 
tnlct'waiiToid *^PP^^^ *® ^^ Master for a specific performance of the agreement, which he 
under the sut. had made with Peto ; but the master refused to interfere, upon the sToand 
new^ntract ^^* ^^ agreement was not binding, under the provisions of the Statute of 
was made be- Frauds. After some negociation the plaintiffs then agreed to grant a lease to. 
defendant and ^^ defendant. Upon terms which were founded upon those in Peto's agreement; 
the plaintiffk and in May, 1834, the lease was executed by the parties. It recited that 
the same pre- P^to had, in his life-time, agreed with the defendant to grant to him a lease 
"***afterward ®^^^® P^®^ ^^ ground thereinafter-mentioned, for a term of twenty-one years, at 

executed, and 

the solicitor to the plaintiffs prepared the lease. The defendant refused to pav for the lease 
which had been so prepared, whereupon the executors paid the attorney, and brought this 
action in their own nsnne, for money paid to the defendant's use. At the triid it was proved 
that it was the general practice in London^ for the lessee to pay tlie lessor's attorney the 
expenses of preparing a lease :—/I^U, that the plaintiffs were not bound to sue as executors; 
and, tccondfyy toat the action for money paid was maintainable witheut EedariDg specially. 
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tso 



rent ; the death of Peto ; and that the plainti£b were appointed his 
od ezecotore ; and it was witnessed that the lease was made in con- 
of the 300/. paid to Peto in his life-»time ; and of 1601. then paid 
Ssndant to the plaintiffs. 

sae was prepared by Mr. Taylor, the solicitor to the executors, who 
1 his bill of costs for preparing the lease and counterpart of the 
;; but, on his refusal to pay, Taylor was paid by the plaintifis, out of 
chancery, belonging to Peto's estate, and the plaintiff thereupon 
ed the present action to recover the amount so paid to Taylor. 
1 solicitors were examined at the trial, who proved that it was the 
ed practice in Londom, for leases to be prepared by the lessor's soh- 
'hfd expense of the lessee. A verdict was found for the pliuntifb. 

ndf, Seij. obtained a rule urn to enter a nonsuit upon two g^unds : — 
the action ought to have been brought by the plaintifis in their repre- 
character ; 2ndly, That the plaintifb should have declared specially. 

!r and W. H. WaUtm shewed cause : first, there ^was no existing 
between the defendant and Peto^ which could be enforced ; and the 
lent, which was afterwards effected, was altogether a new one. The 
, as trustees and executors, had power to deal with the land as they 
and although the new contract referred to the terms of the old one, 
I not prevent the plaintiffs from suing in their own right. Here the 
hewed that the defendant was primarily liable to pay the attorney who 
the lease. In Bratsington v. Auli (a), three executors ordered goods 
d as the goods of their testator, and they afterwards sued for the 
without styling themselves executors ; and, upon an objection that a 
cecutor ought to have been joined as plaintiff, it was held that they 
itled to recover, upon the ground that, as they alone had made the 
. they alone ought to sue. It is admitted that the plaintiffs miyhi 
d as executors. Agnail v. Wake (b). 

dly. It is said that the declaration should have been framed specially 
e custom which was proved. It may, perhaps, be contended that 
raid not have recovered immediately against the defendant, because no 
was proved, according to the decision in Rigley v. Daykin (c) ; but 
aae no custom for the defendant to pay was proved. The existence of 
om need not be pleaded. [Tindal, C. J. — ^The witness spoke of the 
course of business ; it is not, strictly speaking, a custom.] In PownaU 
nd (d) the principle is laid down that one man who is compelled to pay 
which another is bound by law to pay, is entitled to be reimbursed by 
r. Spencer v. Parry (e) is distinguishable, because the defendant was 
J original legal obligation to pay the amount which the plaintiff sought 
rer. In Brown v. Hodgson (J), it was decided that if a carrier, by 
delivers to P. goods consigned to F., and P. appropriates the goods. 



Com, Pket* 



OaissxLL 

V. 
ROBIVtOVi 



\iDg 177 ; 9Moore, 340. 1 C & P. (d) 6B.k Cress. 443. ; 9 Dow. & Ry. 

608. 
fitng. 51 ; 3 M. ft Scott, 433. (e) 1 Har. k, W. 179; 4 NeT« k M. 770 

;. ft. J. 83. 3 Ado. ft Ellis, 331 . 

C/) 4,Tauat. 189. 
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Com. Pk ^^^ ^^ carrier, on demand, in that action, pays C. their value, the carrier may 

w^vx^ ' recover against B. as money paid to B/s use. Indeed it is a general role that 

GsissELL in all cases where a person is compelled to pay money for which another is 

RoBiMsoir. primarily liable, he may recover, in an action for money paid to the other's 

use. Dawson v. LUUtm (a) ; Exall v. Partridge (b) ; Ptntmall v. Ferrard (c). 

At all events, the money paid for the stamp was money paid by the plain- 

tifisto the defendant's use, Adams v. Dansey (d). 

Talfourd, 8eijt. in support of the rule. — First, the money paid to Taylor was 
not the plaintifi*s money, but it came out of Peto*s estate. The lease which 
was executed, was founded upon the agreement made with Peio ; and although 
that agreement was not in writing, it had been part performed, and the 
defendant had a remedy to obtain the lease. [Tindal, C, J. — ^The master in 
chancery refused to enforce the agreemesit at all.] As to the question, whether 
this is the proper form of action, it may be asked, whether the defendant was or 
was not liable to pay Taylor. If he was not, money had and received will not lie. 
The plaintiffs were, in that case, mere volunteers, and cannot recover in this 
action, Stokes v. Lewis [e), where it was held that assumpsit for money paid 
would not lie, when the money was paid against the express consent of the 
party for whose use it is supposed to have been paid. 

TiNDAL, C. J. — ^The first objection raised in this case is, that the plaintifis 
have sued in their personal characters and not as executors. It is contended 
that as the payment of the money arose out of a contract which was made in 
the life-time of the testator, the plaintiffs ought to have sued as executors ; 
but it appears to me, that as the money was paid upon a state of facts arising 
altogether after the testator's death, the plaintiffs had a right to sue in their 
own names. The struggle has generally been the other way, when plaintifis 
were accustomed to sue as executors, to avoid the payment of costs, if they 
£ailed ; and the objection then was, that they had no right to sue in that cha- 
racter. Ord V. Fenwick (^ was a case of this description. There it was not 
doubted that the plaintiff might have sued in her natural character ; but the 
objection , was that she should not have declared as executrix. I only 
mention this case to shew that the contention has generally been to compel 
plaintiffs to declare in their natural capacity. Here there had been a parol 
contract between the testator and the defendant, and part of the consideration 
was paid ; the testator died, and his afiairs falling into chancery, the master 
refused to enforce the contract, but left the parties to their own discretion. 
The lease, which was afterwards executed, was founded on a new and distinct 
proposal which was made by the plaintiffs; and the origin and ground of the 
contract depended on a state of facts which occurred after the death of tiie 

testator. 

The second objection is, that the plaintiffs ought to have declared on the 
special contract. The distinction taken upon this subject is, that if any act is 
to be done before the money is to be received, then the plaintiff must sue on the 
special contract; but when all has been done which is to be done, then it is 

(a) 5 B. & Aid. 621 ; 1 l>ow. & R. 1 17. (i/) 6 Bing 506 ; 4 M. & P. 245. 

(b) 8 T. R. 308. {e) 1 T. K. 20. 

(c) 6 B. ft Cress. 439; 9 Dow. & R. 603. (/) 3 East, 107. 
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efficient to declare on the general count, and to prove that the money was Com. PUat. 

laid by the implied or expressed assent of the defendant. Here the money Q^^^iMiv 

raa paid to the attorney Taylor, for preparing the lease, and the question is v. 

fhetber this was money paid to the use of the defendant. It was proved at 

he trial that it is the usual practice m this Metropolis for tiie lessor's attorney 

o prepare the lease at the expense of the lessee. That question was left to 

he jury, and they decided it in favour of the plaintiffs. The question is, 

f hether this transaction does not shape itself in the most short and concise 

fay, as money paid to the use of the defendant, and it is dear that the pay- 

nent was made for the ultimate benefit of the defendant. In all cases of 

noney paid by one joint surety for the benefit of another, a special con- 

net may be stated in suing the co-surety for re-pa3anent ; but even then 

he payment is virtually money paid to the use of the co-surety, because it 

fas made under a contract that he should be ultimately liable. So here the 

ilaintiffs were liable to the attorney, but they made the payment for the 

lefendant*8 benefit. I am, therefore of opinion that this action is maintain- 

ihle. 

Pabk, J.ir-I am of the same opinion. As to the first point, whether the 
ilaintiffs ought to sue in their personal or representative character, I agree 
hat this was money paid after the death of the testator ; and although the 
sontract for the lease had a beginning before his death, yet the whole agree- 
nent was clearly concocted and settled by the plaintifis after his death. 
rhere was a new proposal, and the case is brought very near the decision in 
Ord T. Fenwick (a). 

Aa to the second question, it seems to me that there was an original liability 
» the part of the plaintiffs to pay their own attorney in the first instance, 
imt the evidence was all one way to shew that the lessee was ultimately liable 
to pay the expense of the lease : and, therefore, this was money paid for the 
kfendant's use. 

Gasblbb, J. — ^I wiU only observe that there is another dass of cases which 
ihewa that in all actions for work and labour which is to be done at particular 
imes, or in a particular manner, the dedaration may be in the general form, 
when the conditions have been performed (b). 

Vauohan, J. — I agree that this rule should be discharged. It has been 
tatiafiBctorily shewn that this action was properly brought by the plaintiffs in 
heir individual character. If this case had happened before the late statute 
idiich renders executors liable to pay costs, it would then have been contended 
hat the plaintiffs ought to have sued in their individual capacity. 

It appears that the original contract with Peto could not have been enforced, 
md therefore the plaintifils entered into a new contract after his death. 

As to the other point, as soon as it was ascertained that the defendant was 
iable to pay the costs of the lease either primarily or ultimately, the money 
WBB paid by the plaintiffs to his use. 

Rule discharged. 

(a) 3 East 107. catei there cited 1 Hodges, 147; 1 Bing, 

(b) See Alexander v. Oardiner, and the N. C. 671 ; 1 Scott, 281 ; 3 Dow. P. C. HU. 
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June 2. GoLDSMiD^ AssigDce of HiRscHFisLD, a Bankrupt^ v. Lewis. 

Sectior 60. of ^ OMPAS, 6eijt., obtained a rnk nisi for the diacharge of the defendant out 

Debton*^^ of custody, he having been taken in execution for the damages and costs In 

(7 0. 4, c. 570 this action, under the following circumstances : — The plaintiff sued as asdgnee 

thedii^arge ^^ ^be bankrupt, in trover, to recover goods delivered to the defendant by the 

cf • prisonor bankrupt, and obtained a verdict for 31/. at the sittings in Hilary Term* On 

all process aod the 9th March, before judgment was signed, the defendant filed his petition in 

Sin't!"*Tt ^® Insolvent Debtors' Court, and in his schedule he inserted the following 

all costs incur- particular of the debt due from him to the estate of the bankrupt : — " M, A. 

to?ln^ny^^' Goldsmid, official assignee of F. Htrschfield, a bankrupt, 231/. and costs. 

tion or suit In April last, I purchased a quantity of candles from the bankrupt, for which 

^f^^fH^j I paid hhn. The assignees have smce brought an action against me, in the 

debt or da- Court of Common Fleas, on the CTound that he had committed an act of bank- 
mages; Held^ ° 
that this was ruptcy prior to my purchase ; and they have recovered a judgment against me 

3fe cSto of M ^^^ ^^^* ^^ remaining 200/. inserted as supposed costs." 
action of trover. The defendant was duly discharged by the Insolvent Debtors' O^ort, on the 
wrfUowM* ^^^ April; and on the 21st, final judgment was signed by the plaintiff. On 
obtained be- the 15th May, the costs were taxed at 109/. 8»., and the execution issued on 
tha costs wcra ^^ ^^^ May. In support of the application, sections 46 and 50 of the lasd- 

taxed after the vent Debtors' Act, 7. Geo. 4, c. 57, were relied upon («). 
filing of the in- r \ / 

solvent's peti- 

^^* Tal/aurd, Seijt., and Cleasby, shewed cause. When the defendant filed hi* 

petition, the costs of the suit were not taxed, nor could they be, by the practice 

of the court ; and therefore they did not amount to " a debt, or sum of money 

due, or daimed to be due," at the time of filing the petition, witiiin the 46di 

section of the Insolvent Act ; and the circumstance that tlie defendant had 

put down 200/. in the schedule as the probable costs of the suit, does not alter 

the case. In Goddard v. Vanderkeyden (b), upon a similar question raised on 



(a) Sectton 46 directs that H shall be law- 
(iil for the Court to adjudge that the prisoner 
shall be discharged, <' as to the several debts 
and sums of money due or claimed to be 
due, at the time of filing such prisoner's pe- 
tition, from such prisoner to the several 
persona named in his or her schedule as 
creditors or claiming to be creditois fbr the 
same respectively, or for which such per- 
sons shall have given credit to sudi prisoner 
before the time of filing such petition, and 
which were not then payable ; and as to the 
claims of all other persons not known to 
such prisoner at the time of such abjudica- 
tion, who may be indorsees or holders of 
any negotiable security set forth in such 
schedule so sworn to as aforesaid." 

Section 50.—*' That the discharge of any 
prisoner so adjudicated as aforesaid, shall 
and may extend to all process issuing from 
any court for any contempt of any court 
eodesiastical or civil, for non-payment of 
money, or of costs, or expenses, in any 
eourt ecclesiastical or civil; and that, in 
such caae, the nid discharge shall be deemed 



to extend also to all costa which audi pri- 
soner would be liable to pay in consequence 
or by reason of such contempt, or on purg- 
ing tiie same ; and that ^vety dischaige so 
adjudicated as aforesaid, as to any debt or 
damages of any creditor of such prisoner, 
shall be deemed to extend also to all costs 
incurred by such creditor before the filing 
of such prisoner's schedule in any action or 
suit brought by such creditor against such 
prisoner for the recovery of the sane ; and 
that all persons, as to whose demands for 
any such costs, money, or expenses as afore- 
said, any such person shall be so adjudged 
to be discharged, shall be deemed and tahcn 
to be creditors of such prisoner in respect 
thereof, and entitied to the benefit of all the 
provisions made for creditors by this act; 
subject, nevertheless, to such ascertaining dT 
the amount of the said demands, as may be 
had by taxation or otherwise, and to such 
examination thereof as is herein provided, 
in respect of all claims to a dividend of ludi 
insolvent's estate and efi^ecta." 
(b) 3 Wilson, 270. 
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Ae old Iwnknipt acts, it is said by the Court : — "In ejectment, there was a Com. PUmt. 
verdict, at the summer assizes, for the plaintiff, and nominal damages : afterwards, goldsm i o 
in that vacation, the defendant became bankn^t ; and in Michaelmas Term v, 

fiAowing, the pluntiff signed a final judgment, and had costs de incremmto 
Hnok taxed, and allowed to him. Lord Heniey, in a case Ex parte Todd, held 
tiieae costs did not become a debt till the judgement, and were connected there- 
with, and that the plaintiff could not be permitted to prove the same as a debt 
mider the commission." Ex parte Charles (c) decided that a verdict, in an 
acdon for a breach of promise of marriage, was not a good debt to support a 
oommisBion of bankruptcy, founded on an act of bankruptcy between the ver- 
dict and judgment, thereby overturning Longford v. Ellis (d). In Buss v. 
Gilbert (e), it was held that a debt due on a judgment signed in an action for 
damages, after an act of bankruptcy committed by the defendant, and a com- 
ndsaion issued thereon, was not discharged by the certificate, though the ver- 
dict was obtained before the bankruptcy. Wilmer v. White (/), which arose 
on the construction of the Insolvent Act, is a still stronger case. There judg- 
ment had been signed against the defendant in replevin, for want of an avowry ; 
and on the 28th AprU, the plaintiff's attorney ddiivered a bill of costs for 
28/. 7s. Sd. On the 29th, the defendant was imprisoned by another creditor, 
when he petitioned the Insolvent Debtor's Court ; and having inserted in his 
sdiedule the amount of the bill of costs, he was discharged. Afterwards, the 
plaintiff assessed the damages in the action, and executed a writ cifi. fa. ; and 
the Court refused to set the execution aside, upon the ground that no debt was 
due from the insolvent to the plaintiff at the time of his first imprisonment, 
Imt a liability only existed to a daim for unascertained damages. The princi- 
ple of that case is exactly applicable to the present ; because, until the costs 
were taxed, the amount was iJtogether unascertained. 

Boa^as, Seijt., in support of the rule. — There is undoubtedly an analogy 
between the Bankrupt and Insolvent Acts ; but in the latter, the 50th section 
expvesely provides for a case like the present, and was probably inserted to 
prevent the hardship which would otherwise occur. The present case is within 
the ezDness terms of that section. 



TiKDAL, C. J. — ^If this case rested upon the 46th section of the stat. 7 Geo. 4, 
c 57, the defendant would not be entitled to his discharge. That section 
limits the benefit of the act to the several debts and sums of money due or 
claimed to be due at the time of filing the petition. But the question is, whe- 
ther the 50th section of the statute is not applicable, for a wider range is 
&ere given to the operation of the insolvent's discharge. It first enacts that 
dtt discharge of every prisoner shall extend to all process for contempt of 
Boarta eodesiastical or civil, and to all costs which the prisoner shall be liable 
bo pay. There the sentence closes ; and then the same words are again taken 
up : " and that every discharge so adjudicated, as to any debt or damages of 
my creditor," shall be deemed to extend to all costs incurred by such creditor, 
before the filing of the prisoner's schedule, in any action or suit brought by 
Boch creditor against such prisoner for the recovery of the same. It then 



i: 



e) 14 East, 197. (•) 2 M. It S. 70. 

d) H. Black. 99, n. (a). (/) 6 Biag. 291 } 3 M. k P. 671. 
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Com. Pleat, directa that the amonnt of the said demands shall he snhject to being ascer- 

GoLi)8MiD ^^^ ^7 taxation or otherwise. This seems to me to contemplate a case simi- 

V, lar to the present, where the damages of an action had bc^en assessed* bat 

^'^''' the costs had not been ascertained. This is the best and safest construction 

which I can g^ve to the enactment; and the defendant is entitled to have 

this nde made absolute, he undertaking not to bring any action against the 

plaintiff. 

Park, J. — ^This is a new question. It is to be observed, that the 46th sec- 
tion is altogether silent upon the subject of costs ; and it seems to contemplate 
cases of debts. Then the dOth section extends the benefit of the act. It pro- 
vides, that the discharge of any prisoner so adjudicated — meaning in pursuance 
of the 46th section, — shall extend to attachments, and the costs consequent 
upon them ; and the 46th section not having provided for the unascertained 
costs of actions, the discharge is also extended to all costs incurred in any ac- 
tion or suit brought by a creditor to recover a debt or damages. These costs 
being subjected to taxation, shews that the enactment was intended to ap[dj 
to cases where the judgment in an action had been obtained, but the costs were 
not taxed. I agree that this rule should be made absolute. 

Gasblkk, J.— ^I am of the same opinion. WUmer v. White (g) depended 
upon the 6l8t section of the statute, which was held not to apply to unliqui- 
dated damages accruing upon judgment by default. 

Vaughan, J. — ^This is a remedial statute, and it ought to be liberally ex- 
pounded. The legislature, having provided for debts and damages due in the 
46th section, extends the operation of the discharge in the 50th section ; and 
the costs being subjected to taxation, shews that a case similar to the present 
was contemplated. The 51st section also discharges the insolvent as to money 
payable by way of annuity ; and it would appear that, in these sections, the 
legislature was considering how far they could prospectively relieve the in- 
solvent. 

Rule absolute. 

(g) 6 Bing. 291 ; 3 M. «: P. 671. 



JuneZ. YoUKG V. MuKPHT. 

In «" ■ction TTjEMURRER to pleas to a declaration for a breach of promise of marriage. 
promiM of The declaration alleged that the defendant had intermarried with one * 

J2™«Jj ***• Elizabeth Sherratt. The defendant pleaded, secondly, that after the making 
pleaded, first, the supposed promise and undertaking, in the declaration mentioned, and be- 
rapp^ |5J. fore his intermarriage with the said Elizabeth Sherratt, in the declaration 
miie, heKceiv. mentioned, to wit, on the Slst day of May, 1834, he discovered and received 
^ tbepliito!!' information that the plaintiff was an immodest, lewd, unchaste, and immoral 

tiffwai M uD- .. .^ . - , 

chMte penoD, and had committed fornication with one A, B,^ which mformation was true ; 
wherefore he refused to marry the pUintiff. Secondly^ that after the supposed promise, 
he recdvad information that the plaintifT had committed fornication with some person or 
persons, to the defendant unlcnown, and was pregnant with a child, whicli child he averred 
was suhsequentljr bom a bastard; wherefore he refined to marrjr the pUinliff.— /Tp^, upon 
demuncr, that the pleat were good. 



V, 
MUBYBT. 
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person ; and being boIq and unmarried, had had carnal intercourse with, and ^^^' F2m'* 
was carnally known by, and had committed fornication with one Henry Pen- You mo 
leaie, of which the defendant had no notice, knowledge, or suspicion at the 
time of making the supposed promise and undertaking, in the declaration 
mentioned ; and he further said, that the information he so received and had 
was true, and that the plaintiff was an immodest, lewd, unchaste, and immoral 
person ; and being sole and unmarried, had, after the making the said sup- 
posed promise and undertaking, in the declaration mentioned, and before his 
intermarriage with the said Elizabeth Sherratt, carnal intercourse with, and 
had been carnally known by, and had committed fornication with the said 
Henry Penleaze : wherefore the defendant refused to marry the plaintiff, and 
intermarried with the said Elizabeth Sherratt, as he lawfully might, for the 
cause aforesaid, and that he was ready to verify. 

Third plea. — ^That after the making of the said supposed promise and under- 
taking, in the declaration mentioned, and before his intermarriage with the 
said EUzabeth Sherratt, he received information, and had notice, that the 
plaintiff, being so sole and unmarried, had conmiitted fornication with some 
person or persons, to him the defendant, unknown, and was pregnant and 
widi child of a child likely to be bom, and which was afterwards bom a bas- 
tard, but of which he had no notice, knowledge, or suspicion at the time of 
making the said supposed promise and undertaking, in the declaration men- 
tioned. And the defendant, in fieu^t, said, that the plaintiff, being sole and 
unmarried, after the making of the said supposed promise and undertaking, in 
the declaration mentioned, and before the intermarriage of the defendant with 
the said Elizabeth Sherratt, had conmutted fornication with some person or 
persons, to the defendant unknown, and had become and was pregnant and 
with child of a child likely to be bom, and which was subsequently bom a bas- 
tard : wherefore he, the defendant, did refuse to marry the plaintiff, and did 
many the said Elizabeth Sherratt, as he lawfully might, for the cause afore- 
said ; and that he was ready to verify. 

Demurrer. — For that, although every plea ought to contain but one answer 
to the declaration, yet the defendant had endeavoured by his second plea to 
indnde two answers to the declaration, and to include therein two distinct 
matters of defence to the cause of action ; inasmuch as, in one part of the 
said second plea, he had alleged that the plaintiff was an immodest, lewd, un- 
chaste, and immoral person ; and, in another part, that she, being sole and 
unmarried, had had carnal intercourse with, and had been carnally known by, 
and conmiitted fornication with the said Henry Penleaze; and also, for that the 
plaintiff could not traverse, or confess and avoid, either of those distinct answers 
and matters of defence without admitting the other of them, nor could she take 
or offer any certain issue upon the said matters of defence ; and also, for that 
the said plea tended to prolixity in pleading, and could not be answered by a 
■mgle replication ; also, for that the said allegation, contained in the second 
plea, by which it was alleged that the plaintiff was an immodest, lewd, un- 
chaste, and immoral person, was bad ; not sufficiently certain ; nor did it give 
or conTcy to the plaintiff any sufficient or certain information or knowledge as 
to the manner in which the defendant intended to impeach her modesty, chas- 
tity, or morality, or upon what immodest, lewd, unchaste, or immoral conduct 
of the plaintiff the defendant intended to rely, in support of that allegation ; 
nor could the plaintiff, from such allegation, be in any way prepared to 

VOL. II. L 
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Com. PUas^ answer the said charge. And also, for that the said second plea did not snffi- 
ciently state or allege that the plaintiff was an immodest, lewd, unchaste, or 
inmioral person, because she had had carnal intercourse with, and been car- 
nally known by, and committed fornication with the said H. Penleaze ; or for 
any other separate and distinct causes or cause. And the plaintiff was, by the 
said second plea, left in uncertainty as to what particular charge of immodesty, 
lewdness, unchastity, and immorality the defendant meant to bring against 
her, by the allegation first above mentioned ; and that the second plea was, in 
other respects, double, uncertain, informal, and tended to prolixity in pleading, 
and to several issues, and was against the rules of pleading. And also, for 
that the defendant had not stated or alleged in his said second plea, at what 
time or times the plaintiff committed fornication with the said H. Penleaze, as 
in the said second plea mentioned, although that allegation was a material one, 
and ought to have been stated with sufficient certainty of time. 

As to the third plea ; that although every plea ought to contain but one 
answer to the declaration, and ought to contain only one matter of defence, 
yet the defendant had endeavoured, by his third plea, to include two answers 
and matters of defence to the declaration ; inasmuch as he had alleged that the 
plaintiff had committed fornication with some person or persons, to the defen- 
dant unknown, and then had gone on to allege, in the same ple^, that the 
plaintiff had become and was pregnant and with child of a child likely to be 
bom, and which was subsequently bom a bastard, while a plea, containing 
either of the above aDegations, would be a sufficient answer to the declaration; 
also, for that it was not alleged by whom the said plaintiff had become and 
was pregnant with the said child, or that the persons or person, by whom she 
was so pregnant, were unknown to the defendtot, or that such pregp[iancy wai 
the result of the fornication so alleged to have been committed, as in the third 
plea ; also, for that the defendant had not alleged, in or by the said third plea, 
with sufficient certainty, whether he intended to rely on the plaintiff's having 
committed fornication with one person only, or with more than one ; but had 
stated in the alternative that she committed fornication with some person or 
persons unknown to him ; and also, for that defendant had not stated in his 
said third plea with sufficient certainty at what time such fornication was com- 
mitted, or that the time when it was committed was unknown to him, although 
the committing of such fornication was a material fact, and ought to have been 
alleged with sufficient certainty as to thne. 
Joinder in demurrer. 



Peacock, in support of the demurrer. — Both pleas are bad, on the ground of 
duplicity and a want of certainty. The allegation that the plaintiff was un- 
chaste, would of itself afford a sufficient answer to the action ; but generality 
in pleading is not allowed. If a party pubhshed of another that he was t 
swindler, he would be compelled, in an action for the libel, to justify by setting 
out the facts specifically which constitute the charge. This must be done, to 
give the plaintiff an opportunity of denying the facts ; because he could not 
come to the trial prepared to justify his whole life. J* Anson v. Stuart (a). 
And that doctrine has been recognized in subsequent cases. Holmes v. 
Cateshy {h)-, Jones v. Stevens (c). As to the third plea, suppose it to be 
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(6) 1 



T. Rep. 748. 
Taunt. 543. 



(c) 11 Price, 273. 
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untrue that the plaintiff was pregnant by a person unknown to the defendant, Com, Pleat. 
but that the defendant was himself the father of the child ; then the plaintiff ybuKo 
wcHild be under a difficulty, if de injurid were replied to the whole plea ; be- „__*'• 
cause ^e proper course would have been to confess and avoid one portion of 
tlie a]l^;ation. 

Ti2n>AL, C. J. — In the cases which have been cited, the defendants, who 
had puUished libels, were wrong-doers. Here the defendant is put upon his 
defence. It seems to me that the general replication de injurid would put all 
the matters in issue. The plaintiff had better amend by taking issue on the 
pleas. 

The plaintiff elected to amend accordingly. 



Company of Proprietors of the Cross Keys Bridge v. 

Rawlings and another. june'4t\. 

QASEt, The declaration stated, that the plaintiffs, after the passing of a In an acUon on 

certain act of Parhament, intituled " An Act, &c.,*' (the Cross Keys Bridge ^JelewlV ni- 

Act,) caused to be made and built a certain bridge and embankment, according ^^^^^^^ * *^^P 

to the provisions of the said act, over the New Cut or Channel, in the last- piainuffs' 

mentioned act named, and at the place in the same act mentioned ; and also pridffe, where. 

by the bridge 

that the plaintiffs, before and at the time of the committing of the grievances wu injured, 

by defendants, as thereinafter mentioned, were lawfully possessed of their own l^Jead^Thiit"' 

property, by virtue and for the purposes in the said first-mentioned act speci- the pUin tiffs 

fied, of the said bridge, (which said bridge was then so constructed as to narrowed^e ^ 

admit the centre thereof to open at the top as a draw-bridge, for the purpose channel, and 

cf permitting ships and other vessels, trading to and from the ancient sea-port rapidity of the 

town of WMech, to pass through at all times without striking any mast ;) — *^u"*u^ *"*^ 

and, by virtue of a certain other act of Parliament, &c. (called the Nene Outfall dered the pas. 

Act.) That the defendants, before and at the time of committing the griev- "^^ **J^ vewels 

ances thereinafter mentioned, were then the owners and lawfully possessed of danfterouB ; 

a certain vessel, there navigating and proceeding in and along the said New [J^^f ^([g J^j 

Cut or Channel ; that the said bridge was opened for the purpose of allowing struck the 

the said vessel of the defendants to pass through the said bridge ; and the said theu^lefwneM 

vessd was then about to pass through the said bridge, and might have passed of the dcfen- 

through the same without damaging or injuring the said bridge ; yet the de- conclusion to 

fendants, not regarding their duty in that behalf, whilst the said bridge of the '^^5®/i"*^' 

plaintiffe was so opened for the purpose of allowing the said vessel to pass upon this isnue, 

through the same, (to wit,) on, &c., took so httle and such bad care, by the iJ^Jre cntmed?o 

peraons, the then servants of the defendants, then in charge and care of the thew that the 

laid vessel, in the navigating, management, and direction of the same vessel, b^e""^ caused"**^ 

that the same, by and through the carelessness, negligence, mismanagement, through their 

and improper conduct of the persons, the then servants of the defendants, in althongh they 

that behalf, then in charge and care of the said vessel of the defendants, with ^^^ Z^*'^ >" 

great force and violence, run foul of and struck against the leaf and other parts default on the 

of the said bridge, and thereby then destroyed, broke down, and greatly broke, PJ'f ^^^ 
damaged, and injured the same, and the same thereby and then became and 
greatly injured, damaged, and destroyed ; and also, by reason of the pre< 

l2 
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Cotn, Pleat, mises, the plaintiffs had been forced and obliged to pay, lay put, and expend. 

Cross Keys ^^^ ^^ necessarily laid out and expended a large sum of money, (to wit,) &c 

Bridge in and about the repairing the said damage so done to the said bridge as afore- 

9. said ; and also, by means of the premises, the plaintiffs lost and were deprived 

AAWLiyas. Qf the use of the said bridge, for a long space of time, (to wit,) from tiienoe 

hitherto, and thereby the plaintiffs lost and were deprived of all the tolls, 

profits, and advantages which, during that time, they might and otherwise 

would have derive and acquired from the use of their said bridge, to the 

damage, &c. 

Pleas. — First : That the said bridge, in the declaration mentioned, was not 
made or erected according to the provisions of the act of Parliament, in that 
behalf in the declaration first mentioned, nxodo etformd. 

Second Plea, — ^That before the time of committing the supposed grievances, 
in the declaration mentioned, the plaintiffs had wrongfully, and without the 
knowledge of the defendants, placed large quantities of stones, and the same, 
at the time of the committing the said supposed grievances, were near to and 
around the piles and buttresses of the said bridge, through and between which 
said buttresses, vessel's navigating the said channel were accustomed and 
ought to pass, and by means whereof the waterway or passage for vessels, 
between and through the said buttresses, was not only greatly contracted and 
narrowed, but also, by means of the premises, the rapidity of the current of 
the said channel, through and between the said buttresses, was greatly in- 
creased, and the navigation and management of vessels near and through the 
said bridge was thereby rendered difficult and dangerous. And the defendants 
further say, that in consequence of the said contraction and narrowness of the 
said waterway, and the said increased rapidity of the said current, occasioned 
as aforesaid, and without the default of defendants, the said vessel was, at the 
time of the committing of the supposed grievances, driven, compelled, and 
carried against the said leaf and other parts of the said bridge : without this, 
that the said vessel of the defendants ran foul of and struck against the said 
leaf and other parts of the said bridge, by and through the carelessness, negli- 
gence, mismanagement, or improper conduct of the persons, the then servants 
of the defendants, in manner and form as in the declaration is alleged. Con- 
clusion to the country. 

Issue was joined on both pleas. 

At the trial, before Park, J., at the last Norwich assizes, the first issue was 
clearly proved in favour of the plaintiffs. The defendants, in support of the 
second issue, then examined several witnesses to prove the inducement in the 
plea, but they altogether failed in establishing any default on the part of the 
plaintiffs ; whereupon the defendants' counsel tendered evidence to shew that 
the injury had not been caused by the carelessness of the defendants. The 
learned judge rejected the evidence, and a verdict was found for the plaintiffs 
on both issues. Storks, Seijt., obtained a rule nisi for a new trial, upon the 
ground that the evidence had been improperly rejected. 

KeUy and Biggs Andrews shewed cause. The inducement stated in the |dea 
was disproved at the trial ; and the question is, whether the defendants were 
not bound to prove the whole of the plea. The whole of the allegations ia 
the plea were in issue by the rephcation. [Tindal, C. J. — ^The defendants take 
the issue by their plea. If you were injured because the traverse ytbb too nar- 
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row, you might have demurred.] The defendants put themselves upon the Com. PUat. 
country upon the whole of the matter contained in the plea. In Tuck v. 
Tooke (a), where certain facts were alleged in a plea, which set forth that a 
hond was obtained and accepted by fraud and covin, it was decided that the 
defendant could not give evidence of any other ^ud than that which was 
alleged in the plea. In Stephen on Pleading (b), it is said, " The general 
design of a special traverse, as distinguished from a common one, is to explain 
or qualify the denial, instead of putting it in the direct and absolute form." 
The plea in this case does not contain a general denial of carelessness, but of 
qualified carelessness, which it is therefore incumbent upon them to prove; 
otherwise there is no difference between a general and a special traverse. The 
plaintiffs do not say they were guilty of no carelessness at all ; but the plea 
amounts to this — You, the plaintiffs, have caused an obstruction in the river, 
which has made more than the usual care necessary. 



Storks, Serjt., amtrH, was stopped. 

TiNDAL, C. J. — ^The whole difficulty in this case has arisen because the at- 
tention of the learned judge was not specifically directed at the trial to the 
state of the record. I feel no difficulty in deciding the case. The effect of a 
special traverse in pleading is the same now, as it was before the new rules, 
except that it must conclude to the country (c). Suppose, before the new rules, 
the plaintiffs had declared for an injury done to their bridge through the de- 
fendants' carelessness, and a special plea had been allowed, which stated that 
the plaintiffis, by their own wrong narrowed the waterway — without this, that 
the injury w^s caused by the defendants' carelessness ; the plea would then 
have concluded with a verification, and the issue, when it was joined, would 
have only put the carelessness in issue. And it does not appear to me that 
the plea, now concluding to the country, makes any difference. The authori- 
ties upon this subject are collected in Com, Dig, " Pleader." G. 18, 19, 20. 

I do not see how the plaintiffs are injured by this mode of pleading ; be- 
cause the defendants, by putting the matter of inducement on the record, 
plainly shew one of the grounds upon which they mean to rely, namely, that 
the plaintiffs had contracted the passage of the river. But as they were also 
entitled, under this plea, to prove that they had not been guilty of carelessness 
or mismanagement, the cause must go down for a new trial upon the second 
issue. 

Park, J. — I am of the same opinion. Upon looking at my notes, I am 
confident that my attention was not called to the special traverse. 

Gabeleb, J. , concurred. 

Vaughan, J. — ^The only question is, whether it was not material in this 
case to inquire whether the injury was caused by the carelessness of the defen- 
dants. The special traverse was the gist of the plea, and that demed the al- 
legation of negligence which was set out in the declaration. 

Rule absolute. 



(a) 6 B. & Cress. 437 ; 4 Man. & R. 393. 

(b) 3rd ed. page 175. 



(c) R. H. T. 4 W. 4. 
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June 18. 



Leuckhart V. Cooper and another* 

'T'ROVER, to recover certain bales of wool. The defendants justified the 
defSmdinuuju* retaining and holding of eleven bales of wool, parcel, &c., under a plea 
tified the hold- that long before and at the time of the committing of the grievances in the 
bales of wool" declaration mentioned, the defendants were public warehouse-keepers, and the 
under an and- trade of public warehouse-keepers, during all the time aforesaid, exercised and 
used in the carried on in the city of London ; that in the course of exercising and carrying 
trade of public on the said trade or business of public warehouse -keepers, they the defendants 
keepers in Lou- Were retained and employed by merchants and other persons of the city of 
nend litn^n^' ^^^^ *° ®^*^^ ^^ ^^ Custom House, at and for the port of London, goods 
all ffoods huus- consigned from abroad, and afterwards to land such goods, and to house the 
warehouses for ®^™^ ^^ ^^^ ^ *^® warehouses of the defendants, for and in the name of such 
or in the name merchants or other persons, subject to their order, for certain reasonable re- 
chants or other ^^^ ^^ ^^ defendants in that behalf, they the defendants paying, if required 
persons by by such merchants or other persons so to do, the duties and customs by law 
warehouse- imposed and charged upon such goods consigned from abroad to London ; and 
rHL?*ed T" ^^ V^V^E* ^ required so to do by the said merchants or other persons, the 
all monies, or freight and other charges payable in respect of the conveyance of such goods 
thereof due* ^ ^® P^'^ ^^ London aforesaid ; that there was, and from time whereof the 
frum such mer- memory of man runneth not to the contrary, hath been and still is a certain 
persons^to^ucb ^^cient and laudable usage and custom in the trade of public warehouse- 
warehouse- keepers in the city of London, for all public warehouse-keepers to have and be 
on account of entitled to a general lien upon all goods from time to time housed or remain- 
any advances i^g i^ ^i^g warehouses of such public warehouse-keepers for and in the name 
which such of the merchants or other persons by whom such public warehouse-keepers are 
!*'*«" had retained and employed as aforesaid, for all monies, or any balance thereof, re- 
made, or had maining due from such merchants or other persons to such warehouse-keepers 
psy^oK^thc'du" ^^^ ^^ ^^ account of any advances or expenses which such public warehouse- 
ties and cus. keepers have made or have been put to, in, and about paying the duties and 
imponed and customs by law imposed and charged on goods consigned to such merchants 
«hjj^K*^*^ ®". and other persons, from abroad, if required to do so as aforesaid, and in and 
tA to such mer- about paying, if required so to do by the said merchants or other persons, Ae 
chants and freight and other charges for the conveyance of such goods to the port of 
from abroad ; London aforesaid ; and also for and on account of all and every the advances, 
the^freiehrand charges, and claims which such public warehouse-keepers shall have made or 
other charges, have been put to, or to which they may be entitled, for and in respect of the 
Tances!char- entering, landing, and warehousing such goods at and to the vrarehouscs of 
ges, and claims guch public warehouse- keepers as aforesaid. That while the defendants were 
housekeepers such public warehouse-keepers as aforesaid, to wit, on the 1st of Jamuaj, 
should hajre 1833, and on divers times and occasions, between that day and the 10th of 
been put to, October, 1834, one Edward Heilhron, merchant in the city of London, received 
landinff"aod divers, to wit, 200 bales of wool, shipped and consigned from abroad ; and 
warehousing that the said Edward Heilbron, on divers times and occasions during the time 
3vW*^*upon" aforesaid, was possessed of divers, to wit, twelve bills of lading of the said 
motion after wools, deliverable by the permission and consent of the plaintiff to order, 

this custom whereby the said Edward Heilbron was enabled to, and did, on the times and 
was unreason- 
able, and coald not be supported. 
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occasions aforesaid, hold himself out as the true owner of the said last-men- c^m. Pleats 
tioned wools ; and the said Edward Heilbron, being so possessed of the said » -^TJCT' n^ 
bills of lading, and being enabled to hold, and so holding himself out as the v. 

true owner of the said bales of wool afterwards, and on the said several times Coofei. 
and occasions aforesaid, dehvered the said bills of lading to the defendants, 
and then retained and employed the defendants to enter at the Custom House, 
at, and for the port of London^ for the said Edward Heilbron, the said bales of 
wool in the said bills of lading mentioned and described, (of which bales of 
wool the said bales of wool in the introductory part ^f this plea referred to 
were part and parcel,) and afterwards to land the said wools, and house the 
same at and in the warehouses of the defendants for and in the name of the 
said Edward Heilbron, subject to his order, for certain reasonable reward to 
the defendants in that behalf, they the defendants pajdng the entries and cus- 
toms by law charged and imposed on such goods ; and the said Edward HeU' 
bron, on the several times and occasions aforesaid, then requested the defen- 
dants to pay the duties, the freight, and other charges for the conveyance of 
the said wools to the port of London aforesaid. That, in pursuance of such 
retainer and employment, and believing the said Edward Heilbron to be the 
owner of the said wools, they, the defendants, as such public warehouse- 
keepers, did, on the several times and occasions aforesaid, accordingly enter 
at the Custom House, at and for the port of London, for and as the property 
of the said Edward Heilbron, the said wools, and did pay the duties and cus- 
toms by law charged and imposed on such goods, and also the freight and 
other charges for the conveyance of such wools to the port of London afore- 
Mid ; and afterwards, to wit, on the several times and occasions, did land the 
said wools, and did house the same for and in the name of the said Edward 
Heilbron, at and in the warehouse of the defendants, subject to the order of the 
said Edward Heilbron, That the duties and customs, freight, and other 
chazges, so advanced and paid by the defendants as aforesaid, for and in respecct 
of the said wools and the other advances, charges, and claims which the defen- 
dants, as such public warehouse-keepers as aforesaid, made, were put to, and 
were entitled to, for, and in respect of the entering, landing, and housing the 
same wools as aforesaid, amounted in the whole to a large sum of money, to 
wit, the simi of 2,000/., and that a great part thereof, to wit, the sum of 
1,030/. ld#. 5d., before the time of conmiitting the said grievances, was due 
and owing from the said Edward Heilbron to the defendants, and still was due 
and unpaid to the defendants. That the defendants, as such public warehouse- 
keepers as aforesaid, on divers times and occasions during the time last afore- 
said, did deliver the greater part of the said 200 bales of wool to the order of 
the said Edward Heilbron ; and that the residue of the said wools, to wit, eleven 
bales thereof, being the said eleven bales of wool in the introductory part of 
this plea referred to, and parcel of the said wools in the declaration mentioned, 
before and at the time of the committing of the said several grievances, were 
and still are lying, being, and remaining in the warehouse of the defendants. 
Tliat the defendants, as such public warehouse-keepers ^is aforesaid, by virtue 
and according to the said usage and custom of the trade of public warehouse- 
keepers in the city of London aforesaid, before and at the time of the commit- 
ting of the said grievances, retained and held the said last-mentioned bales of 
wool, parcel, &c., as and by way of a general lien, for the said last-mentioned 
sum of 1,030/. IZa, bd,, so due and owing from the ssid Edward ffeilbron. 
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Com. PUoi. and still unpaid to the defendants as aforesaid, which was the said conversion 
LeuckhIrt °^ ^® ^^ eleven bales of wool, parcel, &c., in the introductory part of this 
"• plea referred to ; and that the defendants were ready to verify, &c. 

At the trial, before Tindal, C. J., at the London sittings after TMnity Term, 
1835, the following fiacts were in evidence. — The plaintiff was a merchant in 
Saxony, and Heilbron was his correspondent and agent in London, who acted 
in a similar capacity for other foreign merchants. Heilbron had been accus- 
tomed to deposit goods which were consigned to him in the defendants' ware- 
houses until they were sold ; and he having died insolvent in September, 1834, 
the defendants claimed a lien upon the goods mentioned in the declaration, to 
the amount of 1,030/. 13«. 5d., being ^e balance due to them from Heilbron 
for warehouse and other charges, as mentioned in the plea, upon various 
parcels of goods so deposited with them. A verdict was found for the de- 
fendants upon the second issue (a). 

Wilde, Seijt., obtained a rule nisi to enter a verdict for the plaintiff non ob- 
stante veredicto, upon the ground that the custom stated in the plea was bad. 
He cited Oppenheim v. Russell (b) ; Richardson v. Goss (c) ; Wright v. Snell {d), 
and other cases. 

Creswell and R. V, Richards shewed cause. — ^The custom which is stated in 
the plea is not illegal. The jury found that the custom had existed in London 
from time immemorial, and it is for the plaintiff to shew that it is unreasonable. 
In Hix V. Gardiner (e). Coke, C. J., said, " that if no reason could be given for 
the beginnhig of a custom, yet non sequitur the custom to be for this cause un- 
reasonable, and against reason in the beginning of it ; for that for some things 
no reason can be given, and the rule is Qui rationem in omnibus qu4erit, rationem 
destruit," Nor is there anything in the custom to shew that it is not for the 
general convenience of trade that it should exist. Oppenheim v. Russell (b), 
and Richardson v. Goss (c), are disting^uishable ; because the question, as to 
the existence of a general lien, arose before the goods came into the hands of 
the purchaser. Aspinall v. Pickford (/) shews that a lien for a general ba- 
lance may be set up by a carrier ; and in Rushforth v. Hatfield (g) it was 
decided that, by the general usage of trade, such a general Hen may be estab- 
lished, but it was not contended, in either of these cases, that such a custom 
would be unreasonable. In the present case, the custom is confined to London, 
The plaintiff consigned these goods to the factor, thereby giving him absolute 
power over them as owner ; and in George v. Clagett (h), and other cases, it 
has been held, that where a factor seUs goods without disclosing his prindpel, 
the purchaser has a right to pay the factor, or to set off a debt due from him. 
That is a very strong decision against the interests of foreign merchants, but 
the rule is, that they are bound to know and abide by the usages of the Eng» 
lish law. In Foster v. Pearson (t), a very strong custom amongst bill-brokers 
was set up ; and the judge directed the jury that parties might contract as they 
thought proper, and there the usage was established. 

(a) See the pleadings in the case Leuclc {d) 5 B. Jt A. 350. 
hart y. Cooper, 1 Hodges, 16 ; 1 Bing. N. R. («) 2 Bulstrode, 195. 

509 ; 1 Scott, 481 ; 3 Dow. P. C. 415 ; and (/) Cited in Opptnheim t Amm/. Bot. 

the trial of the cause at Niii Prius, 7 Car. k k Pul. 44. n. (a). 
P. 119. (^) 6 East. 51U. 

(b) 3 Bos. k Pul. 42. (A) 7 T. Rep. 359. 

(c) 3 Bos. & Pul. 1 19. (0 1 Cr. M. & R. 849. 
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Atcherley, Seijt., and TV. H, Watson, contrH.— The situation of wharfingers Com. Pleat. 
and carriers differs from that of a warehouseman ; because the former have a lkuckbart 
duty cast upon them to receive and carry goods. Therefore none of the cases v- 

which have, been cited are applicable to the rights of warehouse-keepers. And 
in all the cases, where a right of lien has been given for a general balance, the 
question arose between the wharfinger and the owners of the goods. In Rush- 
forth V. Hatfield (i). Lord EUenborough, C. J., said that it was not for the 
convenience of the public that these liens should be extended further than they 
were already established by law. It is not alleged in the plea that Heilbron 
held himself out as being the owner of the goods ; and therefore this is an at- 
tempt to establish the custom, although the warehouse-keeper may know that 
the goods belong to a third person. Nor had Heilbron any authority to make 
such a contract with the defendant. In George v. Clagett (J) the defendant 
supposed that the fiactor was the owner of the goods when he made the pur- 
chase. Wright v. Snell (k) is a direct authority to shew that a general hen is 
not sustainable by a carrier against the owner of the goods for a general 
balance due from the factor. In that case, Holroyd, J., observes, " I am of 
opinion that the mere act of consigning goods to another, cannot give to a 
third person any right to retain the goods of the consignor until the payment 
of the debt of the consignee. It is clear that the mere possession of the factor 
does not give him a title to deal with the goods beyond the authority given to 
him : he may sell, but he cannot pledge. Now, if he could not pledge these 
goods to the carrier, as a security for his debt by any subsequent agreement, 
how can he do it in this case, in consequence of any prior, express, or imphed 
agreement ? I am of opinion that he cannot, by any agreement, either express 
or implied from his course of dealing, subject the property of his consignor 
and employer to the payment of his own debts ; nor can he authorize these de- 
fendants to retain the goods as a pledge and security for the money owing by 
him." 

In Maanss v. Henderson (I), Lord Kenyon, C. J., said that if an agent dis- 
close his principal at the time, it is dear that he cannot pledge the property of 
such principal to another with whom he is dealing for his own private debt. 
In another class of cases, it has been held that an usage for carriers to retain 
goods as a lien for a general balance, does not affect the consignor's right of 
stoppage in transitu. Oppenheim v. Russell (m). And such a custom, as is 
here claimed, would be in contravention of the Factors' Act, 6 G. 4, c. 94. 

Cur. adv. vult. 

TiNDAL, C. J. — ^The jury having found a verdict in this case for the defen- 
dants» upon the issue raised upon the second plea, the plaintiff has moved for 
judgment non obstante veredicto. The question therefore is, whether the cus- 
tom stated in that plea, is a custom that can be supported in law. The plea 
justified the retaining and holding of eleven bales of wool, parcel of the quan- 
tity claimed in the declaration, under an ancient custom, from time immemorial 
used in the trade of pubUc warehouse-keepers in the city of London, for all such 
public warehouse-keepers to have and be entitled to a general hen upon all 
goods from time to time housed or remaining in their warehouses, for and in 

(i) 7 Eait, 229. (/)1 East, 335. 

U) 7 T. Rep. 369. (m) 3 Bos. k Pul. 42. 

{k) 5 B. ft Aid. 350. 



Leuckhart 

r. 
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Om, Pkas. ^^ name of the merchants or other persons by whom such public warehanse- 
keepers are retained or em^oyed, for all monies, or any balance thereof, doe 
from such merchants or other persons to such public warehouse-keepers for or 
CoopEB. on account of advances or expenses which such public warehouse-keepers 
should have made or been put to, in, or about the paying of duties or of cus- 
toms on goods consigned to them from abroad, or the payment of freight and 
other charges for the conveyance of such goods to the port of London, or the 
entering, landing, and warehousing such goods. So that the general lien 
claimed is not confined to goods the property of the person who employed or 
retained the warehouse-keeper, but extends to all goods which are put by him 
in his own name into the hands of the warehouse-keeper, whether his property 
or not. The custom set up in the plea, if supportable, would make the goods 
of a foreign merchant, which have been consigned to a London factor for sale, 
and by him put into the warehouse of the warehouse-keeper for safe custody, 
liable to a private debt of the factor, for expenses incurred in respect of other 
goods of third persons which had been in his hands at former times, for 
charges contracted upon such goods during any antecedent period of time, and 
that to an unlimited extent. It appears to us that such a custom is at once 
unreasonable and unjust, and therefore bad in law. It is a custom which is 
obviously prejudicial in a direct manner, and in a very high degree to foreign 
trade ; for no foreign merchant would be content to consign his goods to this 
country for sale, if they could be made liable, whilst warehoused for the purpose 
of custody, to satisfy a debt already due from the factor to the warehouse- 
keeper in respect of other goods. No authority whatever has been cited in 
support of this custom, and as feu* as any analogy can be drawn from decided 
cases, it is against its validity. 

The case of Oppenheim v. Russell (») establishes the principle, that, although 
a coDunon carrier may have acquired, by usage or special agreement, a lien for 
a general balance of account between him and a consignee, this lien shall not 
affect the right of the consignor to stop in transitu : that is, in effect, that this 
right of general lien shall not operate upon or against the rights of third per* 
sons. And the doctrine laid down in Wright v. SneU (o) bears still more 
closely upon the point now under discussion, a general lien being hdd not sus- 
tainable by a carrier against the true owner of the goods, for the general balance 
due from the Victor to whom the goods were consigned for sale. That case, 
in effect, decides the present ; for no soimd distinction can be taken in this re- 
spect between a public warehouse-keeper and a public carrier, except, indeed, 
that the latter stands in a position more favoured by the law, in respect to lien, 
than the former ; the carrier being obliged by law to receive and carry the 
goods, whilst the warehouse-keeper's claim arises out of a voluntary contract 
And the present case appears to us to differ from that of George v. Clagett (p), 
principally reHed on by the defendants. In that case, the owner put bis goods 
into the hands of his factor to sell as his own : the factor sold them as his own, 
and the defendant had no knowledge that the factor was not the real ovmer 
of the goods : in such case, the set-off of the debt due from the factor to the 
purchaser, followed as a necessary consequence from the sale by him as of his 
own goods. 

(n) 3 Bos. & Pul. 42. {p) 7 T. R. 359. 

(o) 5 B. & Aid. 350. 
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But, in this case, there was no sale by the foctor : but the proposition con- (om* Pleat. 
tended for is, that the goods became, by the operation of the custom, pledged j^^-'jj^*^ ^j, 
for the factor's debt, though the factor was not authorized by law so to pledge t. 

them directly. And although the factor may now, under some circumstances, <'«oper, 
pledge, the facts of the present case do not bring it within the operation of the 
statute, 6 G. 4, c. 94. It is unnecessary, as a further objection to the custom 
set up by this plea» to observe that it is pleaded so largely as to comprehend 
all goods put into the hands of a warehouse-keeper by a factor in his own 
name, whether or not the warehouse-keeper has knowledge or notice that they 
arc not the property of the factor, but of the foreign merchants. But, without 
relying on this objection, we think the custom unreasonable, and therefore 
bad, upon the more general ground above stated; and therefore give our 
judgment for the plaintiff, non obstante veredicto. 

Judgment for the plaintiff. 



Ransom and another v. Dundas and another. 

n^ALFOURD, Seijt., obtained a rule nisi, in Michaelmas Term, calling upon 1. Upon an 

the defendants to shew cause why the plaintiffs should not be at liberty Jnfcj^^jhe ** 

to sign and enter up final judgment against the defendant for 4694/. I5s, Id., speaker*! cer- 

being the sum specified in the certificate of the Right Honorable James Aber- ^^ cmu'^ 

crombie, the speaker of the House of Commons. The affidavits upon which incurred before 

tiie rule was obtained verified the speaker's certificate, which was to the mittee on an 

following effect :— dection peU- 

° tion, as directed 

by 9 Geo. 4, 

" Whereas John Richnan, Esquire, clerk assistant of the House of Commons, ^ 22, see. 60, 

and George Boone Roupell, Esquire, one of the masters of the High Court of inquire whe- 
ther the com- 
mittee was appointed in the mode required by the itatute ; and if tlie appointment of the com* 
mittee ulces place under circumstances where the statute does not allow the appointment to be 
made, or in a manner contrary to or inconsistent with the essential requisites prescribed by the 
statute, there is no court at all, and the whole proceedings take place coram non judice. 

2. Sec. 2 of the 9 (leo. 4, c. 22, directs that whenever a petition complaining of the undue 
election of a member of Parliament shall be presented, a day and hour shall be appointed for 
taking tbe same into consideration, and notice in writing shsll be given by the speaker to all 
parties, and where the conduct uf the returning officer is complained of, to the returning 
officer; and by sec. 86 it is enacted, that, in certain cases, the House shall determine whether 
the returning officer shall be allowed to strike in redudnff the committee. A petition was pre- 
sented against the return of tbe members, and it complained incidenully of misconduct and 
partiality in the returning officers i—Held^ that the returning officers were not called upon, m 
original parties to the pedtion, to appear biefore the House; and that, even if thev were held to 
be included within tbe petition, they had no power, under the sutute, to interfere in striking the 
committee. 

3. Where the returning officers appeared before the committee, but, in the report nothing 
was decided as to whether the charge against them was frivolous or vexatious, Held^ that thC 
omission did not avoid the whole report. 

4. Sec. 6 of tbe statute diiecu that no proceedings shall be had upon any petition, unless the 
person or persons subscribing the same, or some one or more of them, shall personally enter into 
a recognizance, according to the form thereunto annexed, for the payment of all costs whidi 
shall become due to any witneu summoned in lehalfoftiu perton or pertont to tubtcribing «atc^ 
petiHoH, or to any party who shall appear before the Uoose, or any committee of the Houte^ 
m opposition to such petition. A petition was presented, signed by three persons, one of whom 
entered into the reoognixance, which was drawn in the form of the schedule, by which he 
undertook to pay all costs which should become due to any witness summoned on hit behalf, 
or to any party who should appear before M«/roiM0>*—.^r^, that the recognizance was not 
open to any objection which affected it in substance or legal operation. 

6. The certificate of the speaker is conclusive evidence as to the amount of the costs for which 
the verdict is to be entered up; and the Court has no power to try the propriety of the albw- 
ance, or the principle upon which it was conducted. 
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Ransom 

V. 
DUNOAS. 



Com, Pleas. Chancery, who were duly authorized and directed by me, in pursuance of an 
act passed in the ninth year of the reign of his late Majesty King George the 
Fourth, intituled ' An Act to consolidate and amend the Laws relating to the 
trial of controverted flections or Returns of Members to serve in Parliament,' 
to examine and tax the costs and expenses incurred by Robert Gill Ransom, 
Richard Crawley, and Henry Haken, the persons who signed a petition, com- 
plaining of an undue election and return for the borough of Ipswich, have re- 
ported to me the amount thereof. 

" I do hereby certify, that the costs and expenses allowed in the said report 
amount to the sum of 4694/. 15*. Id, And I do further certify, that Robert 
Adam Dundas and Fitz Roy Kelly, Esquires, whose opposition to the said 
petition was declared by the select committee appointed to try and determine 
the merits of the said petition, to be frivolous and vexatious, are liable to pay 
the same. Given under my hand the 27th day of October, 183.'>. 

(Signed) " J. Abbrcrombib, Speaker." 



The affidavit of Mr. Gainsford, the plaintiffs' attorney, set forth, that, under 
a power of attorney from the plaintiffs, he had personally demanded the said 
sum of 4694/. 15*. Id. from the defendants, but that the sum had not been 
paid. The affidavit of David Thomas Harris stated, that writs of summons 
in an action of debt had been issued against the defendants; that they did not 
appear according to the exigency of the writs, and that appearances were 
thereupon entered in pursuance of the statute; and that, on the 20th of Novem- 
ber, a declaration was filed against the defendants, of which they had received 
notice (a). 

In Easter Term, 1836. cause was shewed against this rule, (b) The follow- 
ing documents were referred to in the affidavits made on behalf of the de- 
fendants : — 

On the 25th February, 1835, a petition ¥^s presented to the House of Com- 
mons by the plaintiffs, Robert Gill Ransom, Richard Crawley, and Henry Haken, 
The petition alleged that the plaintiffs were entitled to vote; and that Robert Adam 



(a) The declaration stated, that the de- 
fendants, on the 2nd day of November, 1 835, 
were indebted to the plaintiffs under and by 
virtue of a certain act of Parliament made 
and passed in the sixth year of the reign of 
his late Majesty King George the Fourth, to 
consolidate and amend the the laws relating 
to the trial of controverted elections or 
returns of members to serve in Parliament, 
in the sum of 4694/. 15«. 7d,, for the costs 
and expenses incurred by the plaintiffs in 
prosecuting a certain petition of the said 
plaintifis complaining of an undue election 
and return of the said defendants as burgesses 
to serve in Parliament for the borough of 
Jpnoich, and which said sum was to be paid 
by the defendants to the plaintiffs on re- 
quest; whereby, and by reason of the non- 
payment thereof, and by virtue of the said 
act, an action hath accrued to the plain- 
tifis to demand and have of and from the 
defendants the said sum of 4694/. i5«. 7</., 
to the plaintiflfs damage of 10/., &c. And 
therefore, &c. 



(b) The rule niti was as follows: " Upon 
reading a certificate under the hand of the 
Right Honourable James Abercrombie, the 
speaker of the House of Commons, dated the 
27th day of October last; the affidavit of 
Francis Stratford, verifying the same; the 
affidavit of William Sheet, with a power of 
attorney thereto annexed, under the hands 
and seals of all the plaintiffs in this cause, 
and dated the 2nd day of November instant; 
the affidavit of Edward Barnevelt BlUot 
Gainsford, gentleman, and the affidavit of 
David Thomas Harris; and, upon hearing 
counsel for the plaintiffs, it is ordered, that 
the defendants, upon notice of this rule to 
be g^ven to them or their attorney, shall 
shew cause to this court, on the fifth day of 
next Hilary Term, why the plaintiffs should 
not be at liberty to sign and enter up final 
judgment against the said defendants for the 
sum of 4694/. lbs. Id,, the sum specified in 
the said certificate, pursuant to the statute 
9 Geo. 4, c. 22, sec. 63. 

By the Court, &c. 
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Dtmdas, Esq., and Fitz Roy Kelly, Esq., the defendants, and James Morrison, Com^Pl^i. 
Esq., and Rigby Wason, Esq., were candidates to represent the horoogh of Ransom 
Ipswich at the then last election of memhers to serve in Parliament for that dukdas. 
borough. That the bailiffis of the said borough are the returning officers, 
and that John Chevalier Cobbold and Henry Bristo were such bailifis and return- 
ing officers at the said election. That divers persons were admitted to vote, 
and did vote, at the said election for the said defendants, who were not duly 
registered as electors to vote at the said election. That divers persons were 
admitted to vote, and did vote, at the said election for the said defendants or 
one of them, who had not, at the time they so voted, the same qualification for 
which their names had been originally inserted in the register of voters then in 
force for the said borough. That divers persons who were registered as 
electors for the said borough became disqualified to vote as electors at such 
election, subsequently to the period of the list of electors being revised and 
signed for the purpose of such registry, and previously to their so voting, by 
receiving alms or parish rehef, or by not residing within the said borough, or 
within seven miles thereof or any part thereof, or by other legal or personal 
disqualifications and incapacities ; and they and divers other persons who had 
no legal right to vote, were nevertheless admitted to vote, and did vote, at the 
said election for the said defendants, or one of them; that divers persons 
were admitted to vote, and did vote, at the said election for the said 
defendants, who were disabled or disqualified from or incapable of voting 
at the said election by reason of their having been, within twelve months 
previously to sudh election, concerned or employed in charging, collecting, 
levying, or managing duties of excise, customs, or other duties or re- 
venues, or in some other office or employment. That divers persons were 
permitted to vote, and did vote, at the said election for the said defen- 
dants, who were, or had been, either during such election or within six 
calendar months previous to such election, or within fourteen days after it was 
completed, employed at such election as counsel, agent, attorney, poll-clerk, 
flagman, or in some other capacity for the purposes of such election, and had, 
either before, during, or after such election, accepted or taken from the said 
candidates, or some or one of them, or from some other person, for or in con- 
sideration of, or with reference to, such employment, a sum or sums of money, 
or a retaining fee, office, place, or employment, or a promise or security for a 
«iim or sums of money, or a retaining fee, office, place, or employment. That 
divers persons were admitted to vote, and did vote, at the said election for the 
^d defendants who had asked, received, and taken money, or other reward, 
by way of gift, loan, or other device, or had agreed or contracted for money, 
gift, office, employment, or other reward, to give their votes to the said de- 
fendants, or one of them, and to refuse or forbear to give their votes to the 
wd James Morrison and Rigby Wason, or either of them; and divers persons 
were admitted to vote, and did vote, at the said election, who, by themselves, 
cr persons employed by them, did, by gifts or rewards, or by promises, 
agreements, or securities for gifts or rewards, corrupt or procure, or attempt to 
corrupt or procure, persons to give their votes for the said defendants, or one of 
them, or to forbear to give their votes to the said James Morrison and Rigby 
Wason, or either of them. That all such persons who were so admitted to vote, 
and did vote, as aforesaid, and divers other persons who voted at the said 
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Com. Pleat, election for the said defendant!, or one of them, were disabled or disqualified 
from voting, or incapable or unqualified or incompetent to vote at the said 
election. 
DuKDAfl. That divers persons who were duly registered as electors at the said decticm, 

and who were entitled to vote at such election, claimed to vote thereat for the 
said James Morrison and Rigby Wason, or one of them, at the proper polling 
places, and were illegally and improperly excluded from voting by the said 
returning officers. That the said Henry Bristo, after receiving the writ for 
the said election, and previously to and during such election, and particulariy 
in respect to the taking the poll at such election, was gmlty of great and unim 
partiality in favour of the said defendants, and as well before as after the receipt 
of such writ, canvassed many of the electors in company with or on behalf of 
the said defendants, or <me of them, and solicited and recommended neweal 
electors to vote for them, or one of them, and prevailed upon several electon 
to vote for the said defendants or one of them, or to forbear to vote for the 
said James Morrison and Rigby Wason, or either of them, and otherwise im- 
properly interfered with the freedom of the election. That the said retoming 
officers rejected as folse and illegal divers votes which were tendered at the 
said election for the said defendants and for the said James Morrison and 
Rigby Wason, or some or one of them; and that the said Henry Bristo, 
finding, at the close of the poll, that more votes had been so tendered for the 
said defendants than the said James Morrison and Rigby Wason, did admit 
and place such votes upon, or add such votes to, or cause the same to be 
placed upon or added to the poll, after the close of such poll, or after the 
legal and proper time for closing the same had expired ; and did also impro- 
perly and illegally insert, or cause to be inserted, upon the said poll, without 
the concurrence and contrary to the desire of the said John ChevaUer Cobboid, 
several votes which ought not to have been so inserted thereon, and did other- 
wise illegally and improperly alter the said poll; and the said returning 
officers did, in casting up the said votes on the said poll, knowingly and wilfully 
reckon many votes so illegally and improperly nlaced on the poll, and did not 
declare the true and real state of the poll as it stood at the final close thereof. 
That after the place in Parliament to be supplied by such election became vacant^ 
and as well before as after the teste or issuing out of the writ for the said electicm* 
and at and during the said election, the said defendants did, by themselves, and by 
their agents, friends, and partisans, by divers ways and means, at their and eadi 
or one of their charge and behalf, directly and indirectly, give, present, and allow 
to persons having votes at such election, money, meat, drink, lodging, entertain- 
ment, provision, and reward, and did make presents, gifts, rewards, promises, 
agreements, and obligations, and engagements to g^ve money, meat, drink, 
provision, reward, and entertainment, to and for persons having votes as 
aforesaid, and to and for the use or advantage, benefit, enjoyment, profit, and pre- 
ferment of such persons, in order that they, the said defendants, might be elected, 
and for being elected to serve in Parliament for the said borough. That before 
and at and during the said election, the said defendants were, or one of them 
was, by themselves and by their agents, guilty of divers acts of bribery and 
corruption, in order to corrupt and procure, and did, by themselves, and by 
their agents, friends, managers, and other persons employed in their behalf, by 
gifts, presents, money, rewards, and promises, and agreements and secontieB 
for money, g^ifts, and rewards, and by threats, intimidation, promises, un- 
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due inflnence, and other corrupt, illegal, or improper practices, acta, and Cow. Picas, 
means, corrupt and procure divers persons having or claiming to have votes at Rakkom 
sudi election, to give their votes in fietvour of the said defendants, and to v. 

forbear to give them in fiavour of the said James Morristm and Righy Wason. 
That the said defendants, by the said corrupt and illegal practices, were and 
are, and each of them was and is, wholly disabled and incapacitated and ineli- 
gible to serve in this present Parliament for the said borough of Ipswich, and the 
return of the said defendants was and is wholly null and void ; and that the 
said returning officers had notice of and were informed, and well knew, of such 
corrupt and illegal conduct and practices, which were also well known to the 
electors, and notorious in the said borough. That by the several illegal ways 
and means aforesaid, the said defendants obtained a colourable majorit}*^ of 
votes over the said James Morrison and Rigby Wason, and procured themselves 
to be returned to serve for the said borough ; whereas the said James Morrison 
and Righy Wason, and each of them, had a legal majority of votes at the said 
election, and were duly elected, and ought to have been returned to serve in 
this Parliament for the said borough. Petitioners prayed the House to take 
the premises into consideration, and to declare the said election and return 
of the said defendants wholly null and void, and that they are not, nor ought to 
be deemed, members to serve in Parliament for the said borough of Ipswich, 
and that the names of the said defendants might be erased from the said return, 
and that the said James Morrison and Rigby Wason might be declared duly 
elected to serve in Parhament for the said borough, and that the names of the 
said James Morrison and Righy Wason might be substituted in the said return ; 
and that the House would grant to the petitioners such relief as to the House 
should seem meet. 

On the day on which the petition was presented, it was ordered to be taken 
into consideration on the 26th of March, 

Notice of this order was served on the sitting members and petitioners 
only. 

The speaker, on the 25th of February, by writing under his hand, nomi- 
nated and appointed John Rickman, Esq., clerk assistant of the House of Com- 
mons, and Francis Cross, Esq., one of the masters of the High Court of 
Chancery, to examine into the sufficiency of the sureties named or to be 
named in the recognizance entered into by one or more of the persons sub- 
scribing the said petition, pursuant to 9 G. 4, c. 22, and to report to him their 
judgment upon the sufficiency of such sureties. 

On the 7th of March, the petitioner Ransom entered into the following 
recognizance : — 

^* Be it remembered, that, on the 7th day of March, in the year of our Lord 
1835, before me, the Right Honourable James Abercrombie, speaker of the 
House of Commons, came Robert Gill Ransom, and acknowledged himself to 
owe to our sovereign lord the king the following sum, that is to say, the sum 
of 1000/., to be levied on his goods and chattels, lands and tenements, to the 
use of our said sovereign lord the king, his heirs, and successors, in case the 
said Robert Gill Ransom shall fail in performing the condition hereunto an- 
nexed. The condition of this recognizance is, that if the the said Robert Gill 
RoMtom shall well and duly pay aU costs and ezpenaes and fees which shall be 
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Com, Pleat* dae and payable from the said Robert GiU Ransom to any witness who shall 
Raksoh ^® summoned to give evidence in his behalf to any clerk or ofl&cer of the 
V, House of Commons, upon the trial of the petition signed by the said Robert Gill 

Ransom, complaining of an undue election or return for the borough of Ipswich; 
and if the said Robert Gill Ransom shall also well and truly pay the costs and 
expenses of the party who shall appear before the House in opposition to the 
said petition, in case the said Robert Gill Ransom shall fail to appear before the 
House at such time or times as shall be fixed by the House for taking such pe- 
tition into consideration, or in case the said Robert Gill Ransom shall withdraw 
his said petition by the permission of the House, or in case the select com- 
mittee appointed by the House to try the matter of the said petition shall 
report to the House that the said petition appears to them to be frivolous or 
vexatious; then this recognizance to be void; otherwise, to be of full force 
and effect. 

" 7th March, 1835. Robert Gill Ransom." 

# 

On the same day, Jeremiah Head and William May, as smtties for the said 
Robert Gill Ransom, entered into a recognizance with the same condition. On 
the 9th of March, the examiners appointed by the speaker certified in writing 
that Head and May were sufficient sureties in that behalf. 

Mercurii 10 die Junii, 1835. 

Mr. Patrick Maxwell Stewart, from the select committee appointed to try 
and determine the merits of the petition, complaining of an undue election and 
return for the borough of Ipswich, informed the House that the committee 
had determined 

" That Robert Adam Dundas and Fitz Roy Kelly, Esquires, are not dolj 
elected burgesses to serve in this present Parhament for the borough of 
Ipswich, That the last election for burgesses to serve in this present Parlia- 
ment for the borough of Ipswich is a void election. That the petition of Ro- 
bert Gill Ransom, Richard Crawley, and Henry Hdken, did not appear to the 
said committee to be frivolous or vexatious. That the opposition to the said 
petition, by the said R, A, Dundas and Fitz Roy Kelly, Esquires, did appear to 
the said committee to be frivolous and vexatious. That the committee have 
altered the poll, by striking off the names of Richard Bantoft, Horatio Bock- 
ham, John Cox, Thomas Etherington, James Hayward, Herman Gullen, Abbott 
Lord, Samuel Osbom, Lawrence Squire, Robert Smith, Jeptha Waller, Abraham 
Wolsey, and Robert Barber, who were put upon the poll after the termination 
of the election ; and also the names of Frederick Hewes and James Martin 
Howard, who were employed at such election by the sitting members ; and also 
the names of John Brown, King Gamham, George Horatio Coe, Arthur Bott 
Cooke, Edward Bolton Finch, and William Coe Abbott, who were proved to 
have been guilty of bribery at such election. That R, A. Dundas and Fitz Ron 
Kelly, Esquires, were, by their friends and agents, guilty of bribery and cor- 
ruption at the late election for the borough of Ipswich ; and that Arthur Bott 
Cooke, John Bury, John Pilgrim, and others, were guilty of bribery at the said 
election. That John Bury, John Bond, Arthur Bott Cooke, R. B. Clamp, 
and John Pilgrim, were guilty of absconding, to avoid being served with the 
speaker's warrant ; and that John Eddowes Sparrowe and John Clipperton, the 
avowed agents of the sitting members, and William Peters, aided and abetted 
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tbem in keeping out of the way to avoid giving their evidence before this com- Com, Plea$. 
mittee. That the said John Pilgrim, having at length been served with the 
chairman's warrant, was prevented attending this committee by being arrested 
on a charge of embezzlement, made against him by Messrs. SeweU and Blake, 1>onoa8. 
imder very suspicions circumstances. That the conduct of the magistrates, 
Samuel Bignold and Edward Temple Booth, Esquires, before whom the said 
John Pilgrim was charged, appears to this committee to be a breach of the 
privileges of this House." 

On the 1 1th August, the petitioners' agents addressed the following requisi- 
tion to the speaker. 

Ipswich Pbtition. 

" Sir, 

* 

" In consequence of the committee, to whom the matters of this petition 
were referred, having declared the opposition thereto frivolous and vexatious, 
we take the hberty of sending to your secretary, herewith, the bill of costs of 
the petitioners, and request you will be pleased to order that the same may be 
referred to the proper officers for taxation, as provided for by the statute 
9 G. 4, c. 22, s. 60. 

" We have the honour to be, 

(Signed) " Ashurbt and Gainsford. 
'• To the Right Honourable the Speaker." 

The foUowing direction was thereupon issued by the speaker : 
" By virtue of the powers given to the Speaker of the House of Commons 
by the act referred to in the requisition hereunto annexed, I do hereby direct 
John Rickman, Esq., clerk-assistant of the House of Commons, and George 
Boone RoupeU, flsq., one of the masters of the High Court of Chancery, to 
examine and tax the costs and expenses mentioned in the said requisition ; and 
theC said John Rickman and George Boone RoupeU, Esquires, are to report to 
me the amount thereof. 

** Given under my hand the 1 1th day of August, 1835. 

" J. Absrcrombib, Speaker." 

On the 1st October, the examiners certified as follows : 
" In pursuance of the within-recited order of the Right Honourable the 
Speaker of the House of Commons, dated the 1 1th day of August last, we, the 
examiners thereby appointed, do certify that in obedience thereto, we have 
examined and taxed the bill and expenses mentioned in the said order. And 
we do hereby report to the Right Honourable the Speaker of the House of 
Commons that the costs and expenses allowed by us, on such taxation, amount 
to the sum of 4,694/. 15t. Id. And we further report, that R. A, Dundas and 
FitzRoy Kelly, Esquires, whose opposition to the petition of Robert Gill Ran- 
som, Richard Crawley, and Henry Haken, appeared to the select committee, 
^)pointed to try and determine the merits of the said petition, to be frivolous 
and vexatious, are liable to pay the same. 

(Signed) " G. B. Roupbll, 

" John Rickman. 
" To the Right Honourable the Speaker." 
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The speaker signed the following certificate : 

" Whereas John Rickman, Esq., clerk- assistant of the House of CommonSi 
and George B, Roupell, £^q., one of the masters of the High Court of Chan- 
cery, who were duly authorized and directed hy me, in pursuance of an act 
passed in the 9th year of the reign of his late Majesty, King George the 
Fourth, intituled ' An Act to consolidate and amend the Laws relating to the 
Trial of controverted Elections or Returns of Members to serve in Parliament/ 
to examine and tax the costs and expenses incurred by John GUI Ransom, 
Richard Crawley, and Henry Haken, the persons who signed a petition, com- 
plaining of an undue election and return for the borough oi Ipsunch, have 
xeported to me the amount thereof. I do hereby certify, that the costs and 
expenses allowed in the said report amount to the simi of 4,694/. ISs. Id, 
And I do further certify, that Robert A, Dundas and Fitzroy Kelly, Eisquires, 
whose opposition to the said petition was declared, by the select committee 
appointed to try and determine the merits of the said petition, to be frivolous 
and vexatious, are liable to pay the same. 

" Given under my hand the 27th day of October, 1835. 

(Signed) " J. Abercrombie, Speaker." 



The following is the substance of the affidavits, upon which cause was 
ishewn. 

Messrs. Cobbold and Bristo, the returning officers, stated in their affidavit 
liat they never received, or heard, or knew of any notice in writing from the 
speaker of the House of Commons, or from any other person on his behalf, of 
the day and hour appointed by the said House for taking the petition of the 
plaintiffs into consideration, or of any other order to attend the House at the 
time appointed, save and except the speaker's warrant to appear at the bar of 
the House : a copy of which was referred to in the affidavit (a). That having 
understood that they were charged by the said petition with having illegally 
and improperly excluded divers persons from voting at the said election, and 
other misconduct, they appeared before the committee, by counsel, on the 15th 
of April, 1835, when such charges against them were proceeded with, and wit- 
nesses called to establish them on the part of the petitioners ; and that the said 



(a) " Whereas, by an order of the Hotise 
of CommoDS, the matter of the petition of 
Robert Oill Bansom and others, complaining 
of an undue election and return for the bo- 
rougrh of Ipswich, is appointed to be taken 
into consideration by the said House upon 
Thursday, the 26th day of March instant, at 
three of Uie clock in the afternoon :— 

These are therefore to require you, 
Henry Oallanl Bristo and John Chevallier 
Cobbold, and each of you, to bring in your 
custody the poll- books containing Uie names 
of those who polled at the last election for 
members to serve in Parliament for the bo- 
rough of Ipswich, and also the lists of voters 
for the said borough, signed by the barrister 
appointed to revise the same, and in force at 
the last election ; and also the contracts or 
estimates, and original drawings or plans, 
Aimished to you or either of you by the 
architect or any other person employed by 
you in the erection of polling booths for the 
purpose of taking the poll at the said elec- 



tion ; and also the original bills delivered to 
you by the several tradesmen employed by 
you or either of you in the erection of sudi 
polling booths, and also the receipts for 
any monies paid by you to any person on 
account thereof; and also, that you Henry 
Oallant Bristo do bring in your custody a 
certain letter, addressed to you and written 
by Fittroy Kelly, Esq., bearing date the 
26th day of January in this present year, 
and received by you on the following day, 
and therewith to be and appear at the bar of 
the House of Commons upon the 26th day of 
March as aforesaid, to receive and obey sudi 
further order as the said House, or the select 
committee then to be appointed to try the 
matter of the said petition, shall make con- 
cerning the same, as you will answer ths 
contrary at your peril. 

Given under my hand the 4th day of 
March, 1835. 

'* J. Abeacrombib, Speaker.*' 
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committee resolved that there was no ground whatever for such charges against Com. R 
them ; and so resolved without calling upon their counsel for any defence. Ranso 



Mr. J, F. Impeif deposed that he had searched the office of the secretary of 
the speaker of the House of Commons, and found therein the recognizance 
entered into by BAmsam and his sureties : a true copy of which was annexed to 
his affidavit (6). • 

Mr. CSfferifmt the defendants' agent, stated in his affidavit, that the peti- 
tion was presented on the 25th February, 1835 : a true copy of which was 
annexed (c). That the petition was ordered to be taken into consideration on 
the 26th March : on which day a select committee was appointed. That the 
several allegations of the petition, upon which evidence was tendered, were the 
following : — 1st. A charge of personal bribery against the defendants. 2ndly. 
A similar charge of bribery by the agents and friends of the defendants, 
drdly. That Janie$ Morrison, Esq., and Rigby Wason, Esq., had a legal majo- 
rity of votes, and ought to have been returned. 4thly. A charge of undue and 
partial conduct on the part of the returning officers. That in support of the 
first-mentioned allegation, several witnesses were examined at great length on 
behalf of the petitioners. That nevertheless the evidence entirely failed to 
establish the truth of the said allegation ; and in the report subsequently pre- 
sented to the House, no imputation of bribery was made against the defen- 
dants. That the third allegation was, after a protracted scrutiny, abandoned 
by the petitioners ; and that the committee did not report to the House that 
the said Morrison and Wason had a legal majority of votes. That the last of 
^e above-mentioned allegations was, after the hearing of evidence tendered in 
sapport of it on the part of the said petitioners, expressly negatived by the said 
committee ; and that the said committee, without calling upon the returning 
(o&oen to make any defence, on the 15th day of April, agreed to the following 
resolution : — " That it was the opinion of the conmiittee that no animus of an 
improper nature had been proved against the returning officers." That on the 
10th day of June, (which was the last day of their sitting,) the committee pre- 
sented to the House, through their chairman, their report ; a true copy of 
which report was annexed to the affidavit (d), and also informed the House 
that they had come to the following among other resolutions : — " That it ap- 
pears to this committee that Robert Adam Dundas and Fitzroy Kelly, Esquires* 
were, by their friends and agents, guilty of bribery and corruption at the late 
election for the borough of Ipswich ; and that Arthur Bott Cook, John Bury, 
John Pilgrim, and others, were guilty of bribery at the said election." That 
the said committee did not make any other report to the said House than the 
said report above-mentioned. That previous to, during, and after the sittings 
of the said committee, deponent was retained and employed by and on the be- 
half of the said defendants as their agent. That the said committee, on the 
27th March last past, actually met, and proceeded upon the said petition during 
about thirty-nine or forty days ; and that several days were occupied in inves- 
tigating and trying the said charges, contained in the said petition, of personal 
bribery by the said defendants; and the said committee was also occupied 

S^) See the recognizance, ante, p. 159. {d) See the repott, antt, p. 160. 

c) See the petition, anl§, p. 166. 
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Com PUat, about a fortnight of the said time in the scrutiny of votes, in order to deter- 
j^J^^J^^ mine whether Messrs. Morrison and Wason had the legal majority, and ought 
v,^ to have been returned, as alleged in the said petition : but, although about one 

hundred votes for the late members were objected to by the petitioners, the 
coimsel finally gave up that part of the case, leaving both the defendants with 
a majority, and without calling upon the defendants to disqualify any of the 
votes (or Messrs. Morrison and Wason, to which they the said defendants had 
objected. That the said committee also proceeded in investigating and trpng 
the said charge in the said petition of undue and partial conduct in the said 
returning officers, or one of them. That the returning officers' opposition to 
the said charge, and their defence thereto, was made and conducted on their 
behalf, before the said committee, by their own counsel, acting on their parti- 
cular and express behalves, and so recognized by the said committee ; that part 
of the petition, relating to the returning officers, not being opposed by the de- 
fendants, nor the defendants' counsel being heard upon it ; and the said com- 
mittee resolved as aforesaid, that the charge was unfounded. That after ten 
days and upwards had been occupied in the proceedings upon the scrutiny of 
the votes, the petitioners, by their counsel, informed the committee that they 
abandoned that part of the petition which alleged that the said James Morrison 
and Rigby Wason had a majority of legal votes, and which prayed for their re- 
turn. That on the 15th day of August last, deponent received a notice to 
attend the taxation of the petitioners' bill of costs from the agents of the peti« 
tioners. That the said agents of the petitioners, at the same time, caused to 
be delivered, at the office of deponent, a certain paper writing, or bill of costs, 
purporting to be the bill of costs mentioned in the requisition hereinafter next 
mentioned : a copy of which was annexed to the affidavit. That on the 1 1th of 
August, the said agent to the said petitioners transmitted to the speaker of the 
House of Commons the letter or requisition annexed to the affidavit, together 
with the said bill of costs ; and that the said speaker did make his order of 
reference, referring the said bill for taxation to John Rickman and George 
Boone Roupell, Esquires, as examiners (e). That a very large portion of the 
amount of the said bill, amounting, as deponent believed, to 3,000/. and up- 
wards, was charged therein for and in respect of monies, costs, charges, and 
expenses, purporting to have been incurred by the petitioners in respect of the 
said allegations contained in the said petition of improper conduct in the said 
returning officer, of personal bribery by the said defendants, and of the allega- 
tion that the said Messrs. Morrison and Wason had a legal majority of votes 
kt the said election. That in pursuance of the said notice, hereinbefore men- 
tioned, deponent attended from time to time, before the said examiners, on be- 
half of the said defendants, for the purpose of taxing the said bill ; and that, 
previously to proceeding upon such taxation, deponent protested against the 
authority or jurisdiction of the said examiners to tax the said bill at all, as 
against the said defendants ; and further protested against such parts being 
allowed or taxed as were charged in the said bill, in relation to the prosecution 
of the several last- mentioned parts of the said petition, which the said peti- 
tioners had themselves abandoned ; and also against those parts of the said bill 
being taxed or allowed which the said committee^ 1i8Pd either expressly nega- 
tived, or had not reported to have been established: that is to say, 1st, the 

(e) See the requisition and order of reference, ante, p. 161. 
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charge of personal bribery against the said defendants ; 2ndly, the allegation 
that the said James Morrison, Elsq., and Righy Wason, Esq., had a legal majo- 
rity of votes at the said election, and ought therefore to have been retmned 
instead of the said defendants ; and 3rdly, the charge of midue and partial 
conduct of the returning officers of the said borough, or one of them, at the 
said election. That on subsequent occasions, and during the taxation of the 
bill, deponent, by himself, and through counsel, on behalf of the said defen- 
dants, urged before the said examiners such protest. That the said examiners 
nevertheless did tax, as against the said defendants, the several costs and 
charges alleged to have been incurred by the said petitioners in supporting the 
three last-mentioned allegations. The affidavit then pointed out objections to 
specific charges which appeared in the bill of costs. It concluded by setting 
out a copy of the report of the examiners, upon which the certificate of the 
speaker was founded (/). In a supplemental affidavit, Mr. Clipperton de- 
posed that he had searched the official records of orders made in the House of 
Commons, and that the orders, made prior to the nomination and appointment 
of the Ipswich petition, were as follows : — 



Com. Pi 
Rans( 

ITUKD 



" Ipswich Election Petition, 
" 25® Fehruarii, 
" Ordered, 
" That the petition be taken into consideration upon Thursday, the 26th day 
of March next, at three of the clock in the afternoon :" which order was 
minuted as follows : — 



Date of order. 


Subject matter. 


Date 

of 

delivery. 


Managers 

to whom 

delivered. 


25th February. 


Ipswich petition. — Sitting Members, 
do. do. Petitioners. 


27th. 


W. Cook. 



" Ordered, 
" That Mr. Speaker do issue his warrant or warrants for such persons, 
papers, and records, as shall be thought necessary by the several parties, on the 
hearing of the matter of the said petition." 

Sir /. Campbell, A. G., Wilde, Seijt., Sir W. Follett, Humfrey, and 
Wrangham, shewed cause.— A select committee appointed by the House 
of Commons, in pursuance of stat. 9 Geo. 4, c. 9. is a tribunal of a lunited 
authority ; and if any defective or excessive exercise of its powers can be 
shewn, this Court will not give the summary remedy to enforce the speaker's 
certificate which is sought for by this rule under the 63rd section (g) . In Bruyers 



(/) See a copy of the examiner's report, 
ante, p. 101. 

{g) Section 63.—" And be it enacted, that 
it shall and may be lawful for the party or 
parties entitled to such costs and expenses, or 
for his, her, or their executors or administra- 



tors, to demand the whole amount thereof, so 
certified as above, from any one or more of 
the persons respectively, who are hereinbe- 
fore made liable to the payment thereof in 
the several cases hereinbefore mentioned; 
and in case of non-payment thereof, to re- 
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T. Halcimbib), it is said, that the Court would liave been unwarranted 
in issuing process to give effect to the speaker's certificate, unless it saw 
that his certificate was founded on a proceeding legal, by act of Par- 
liament, and in compliance with those general principles of justice which 
are binding on all jurisdictions; that if this were otherwise, the speaker's 
certificate that A. owed B. a sum of money, without more, would au- 
thorize, nay, compel the Court to issue execution against B. to seize his 
goods and throw him into prison. Strachey y. Turhy (c, is a case to the same 
effect; and in several other cases the Court has looked into the statute to 
satisfy itself that its provisions have been observed. Margrave v. White {ii^ 
Truemanv. Lambert (e). Ex parte Williams {f), Gumey v. Gordon (g). 

The first objection to the present application is, that the select committee 
was not legally appointed, because the returning officers did not receive notice 
to appear and to assist in striking the committee. The petition contained an 
allegation of misconduct against the returning officers, and the statute clearly 
shews that they were parties to the proceedings. As they were not made 
parties, the committee was never properly constituted, and all the proceedings 
took place coram nonjudice. By sec. 2 (h), the returning officers were entitled 
to receive notice of the day and hour when the petition would be taken into 
consideration; and by sec. 84 they might have interfered in striking the 
committee (t). By reason of the omission to give these privileges to the 



cover the same by action of debt in any of 
his majesty's courts of record at Wettmin- 
steTf in which action it shall be sufficient for 
the plaintiff or plaintiffs to declare that the 
defendant or defendants is or are indebted to 
him or them in the sum to which the costs 
and expenses ascertained in manner afore- 
said shall amount by virtue of this act ; and 
the certificate of such amount, so signed as 
aforesaid by the speaker, shall have the 
force and effect of a warrant to confess 
judgment; and the court in which such 
action shall be commenced shall, upon mo- 
tion, and on the production of such certifi- 
cate, enter up judgment in favour of the 
plaintiff or plaintiffs named in such certifi- 
cate, for the sum specified therein to be due 
from the defendant or defendants in such 
action, in like manner as if the said defen- 
dant or defendants had signed a warrant to 
confess judgment in the said action to that 
amount." 

(6) 6 Nev. & Man, 149; 1 Har. & Wol, 
410; 3 Ado. & Ellis, 381. 

(c) 7 East, 507. 11 East, 1Q4. 

(d) 8 Barn. It Cress. 412. 

(e) 4 M. &Sel. 234. 
(/) 8 Price, 3. 

(g) Bing. 37 ; 2 M. & Scott, 187 ; 2 Cr. 
&J. ei4; 3Tyr. 616. 

(k) Section 2.—" And be it enacted, that 
whenever a petition complaining of an 
undue election or return of a member or 
members to senre in Parliament, (or com- 
plaining that no return has been made to 
any writ issued for the election of any mem- 
ber or members to serve in Parliament on 
or before the day on which such writ is 
made returnable, or, if such writ be issued 
during any session or prorogation of ^Par- 



liament, that no return has been made to 
the same within fifty-two days after the day 
on which such writ bears date, or that any 
return is not according to the requisition of 
the writ, or complaining of Uie special 
matters contained in any such return,) shall 
be presented to the House of Commons 
within such time as shall be from time to 
time limited by the House, a day and hour 
shall be appointed by the said House for 
taking the same into consideration, and 
notice thereof in writing shall be fortiiwith 
given by the speaker to all parties so peti- 
tioning, and to the sitting members, ami to 
any parties who may have petitioned to be 
permitted to defend any such election or 
return; and, where no return has been 
made or the special matter of the return, or 
the conduct of any returning officer is com- 
plained of, to the retiiming officer or officeit, 
accompanied with an order to the parties to 
attend the House at the time appointed, by 
themselveil, their coimsel, or agents.** 

(i) Section 34.— <' And be it enacted, that 
if the returning officer or officers by whom 
any return ought to have been made, or has 
been made, shall attend the House when any 
petition complaining of any undue election 
or return or omission to make a return is 
ordered to be taken into consideration, in 
consequence of such order and notice as 
hereinbefore described; and in case tiiere 
shall be more petitions than one presented 
on distinct interests, or complaining upon 
different grounds, the House shall deter- 
mine, from the nature of the case, whether 
the returning officer or officers, his or thdr 
counsel or agents, shall, together with tuck 
petitioners, be entitled to s^ike off from the 
list of members drawn by lot in the manner 
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retnming officers, a most material prejudice has arisen to the defendants. It is 
true that the returning officers q)peared before the committee by their counsel, 
but that will not cure a defect in the formation of the committee. If the charge 
against the returning officers had been declared ^volous and vexatious, then 
they were entitled, by sec. 60, to receive costs from the petitioners. It will 
be contended, on the other side, that these directions as to the rights of the 
returning officers are merely directory ; but that is not so, but they are of the 
essence of the whole proceeding. In Rex v. LoxdeUe (k). Lord Mansfield, C. J., 
said, " there is a known distinction between circumstances which are of the 
essence of a thing required to be done by an act of Parliament, and clauses 
merely directory." 

Secondly. The recognizance entered into by the petitioners was defective in 
two particulars. First, by sec. 5 (/) it is directed that a recognizance shall be 
entered into for the payment of all costs which shall become due to any witness 
summoned in behalf of the person or persons subscribing the petition. The 
petition presented to the House was signed by three persons, but the 
recognizance was entered into by Ransom alone, and he became bound to pay 
" all costs which shall be due and payable /rom him to any witness who shall 
be summoned to give evidence in his behalf" This, therefore, is not the re- 
cognizance required, or even sanctioned, by the act; and as it is directed by 
sec. 5, that no proceedings shall be had upon any petition, unless the person or 
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herembefore directed in cases where there 
shall be more than two parties before the 
House, or whether such list shall be re- 
duced bj the parties severally presenting 
such petitions only ; and if such officer or 
officers cannot be found to be served with 
such notice or order, or, being served, shall 
not appear by himself or themselves, his or 
their counsel or agents, at the day and time 
appointed for taking such petition into con- 
sideration, the House may permit or autho- 
rize any person to appear in the stead of him 
or them, and in like manner shall decide 
whether the person so nominated or ap- 
pointed to appear in the place of such re- 
turning officer or officers shall be entitled 
to strike off from the said list of thirty-three 
members so drawn by lot as aforesaid, as it 
might do in case the returning officer or 
officers had appeared." 

(k) 1 Burr. 447. 

(/) Section 5. — *' And be it enacted, that 
no proceeding shall be had upon any such 
petition, unless the person or persons sub- 
scribing the same, or some one or more of 
them shall, within fourteen days after the 
same shall have been presented to the 
House, or within such further time as shall 
be limited by the House personally enter 
into a recognizance to our sovereign lord 
the king, according to the form hereunto 
annexed, in the sum of 1000/., with two 
sufficient sureties, in the sum of 500/. each, 
or four sufficient sureties in the sum of 250/. 
cadi, for the payment of all costs, expenses, 
and f«ies which shall become due to any 
witneis summoned in behalf of the person or 
persons so subscribing such petition, or to 
any cleric or officer of the House, upon the 
trial c^ such petition, or to any party who 



shall appear before the House, or any com- 
mittee of the House, in opposition to such 
petition, in case such person or persons shall 
fail to appear before the House at such time 
or times as shall be fixed by the House for 
taking such petition into consideration ; or 
in case such petition shall be withdrawn by 
the permission of the House, or in case such 
committee shall report to- the House that 
such petition appears to them to be frivo- 
lous or vexatious ; and if, at the expiration 
of the said fourteen days, such recognizance 
shall not have been entered into, or shall 
not have been received by the speaker of the 
House of Commons, or the time for entering 
into or receiving such recognizance shaU 
not previously have been enlarged, the 
speaker shall report the same to the House, 
and the order for taking such petition into 
consideration shall thereupon be discharged, 
unless, upon special report of the examiners 
into the sufficiency of the sureties, or upon 
matter specially stated and verified upon 
oath to the satisfaction of the House, the 
House shall see cause either to enlarge the 
time for entering into such recognizance, or 
to allow the names of any such sureties to 
be changed ; and whenever such time shall 
be so enlarged, or name of any such surety 
shall be changed, the order for taking such 
petition into consideration shall, if neces* 
sary, be postponed, so that no such pe- 
tition ^hall be taken into consideration till 
after such recognizance shall have been 
entered into and received by the speaker ; 
provided always, that the time fbr entering 
into such recognizance shall not be enlarged 
more than once, or for any number of days 
exceeding thirty, nor the name of any pro- 
posed stirety be more than once hhanged." 
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Com. Pkoi, persons subscribing the same shall enter into the recognizance which is required, 
the recognizance is altogether void ; and it is as if no recognizance at all was 
entered into. Suppose Ransom died, or refused to continue the proceedings, 
• then the other petitioners would cany on the inquiry; but costs subse- 
quently incurred would not be within the meaning of the condition of the re- 
cognizance, because they would not be incurred on behalf of Ransom, If there 
were three joint prosecutors, and one died, and the two survivors afterwards 
subpoenaed witnesses, it would be obviously absurd to say, that these were 
witnesses called on behalf of the party who was dead. Another objection to 
the recognizance is, that it is only conditioned for the payment of the costs of 
the parties " who shall appear before the House," whereas sec. 5 directs, that 
it should also provide for the costs of parties who should appear before " any 
committee of the house." By sec. 10 and 12, voters may become a party 
before a committee to oppose or defend a return. Now these are parties who 
are not before the House at all, but are only before the committee. In this 
very case, the returning officers never appeared before the House, but they 
were before the conmiittee. In either of these cases the recognizance would 
not be applicable to secure the payment of the costs of such parties. The 
enacting clause must be considered as imperative ; and although the form of 
recognizance given in the statute may have been followed, that does not affect 
the question. In Morgan v. Brown (m), which was decided during the present 
term in the King's Bench, it was held, that where a statute gives a magistrate 
summary jurisdiction, and authorizes him to fine and imprison a party con- 
victed, he cannot impose a joint fine on two defendants; and in that case 
the conviction which was held bad, had been drawn up in the very words of 
the form in the schedule. Rex v. Jarvis (n). 

Thirdly. The report of the committee is defective, because it is silent as to 
the charge made against the returning officers. The conmiittee were bound 
to report whether the petition, as it related to the conduct of the returning 
officers, was frivolous and vexatious. Sec. 40 (o) directs, that the committee 
shall report to the House whether the petition did or did not appear to them 
to be frivolous or vexatious, and in like manner report with respect to every 
party who shall have appeared before them in opposition to such petition, 
whether the opposition of such party did or did not appear to them to be 
frivolous or vexatious. The payment of costs, by sec. 57 and 58, is made to 



(w) Since reported 1 Har. & Wol. 717. 

(n) 1 burr. 154. 

(o) Section 4o. — " And be it enacted, that 
every such select committee shall try the 
merits of the return or election or both, and 
shall determine, by a majority of voices of 
such select committee, Tebether the pe- 
titioners or the sitting members, or either of 
them, be duly returned or elected, or whe- 
ther the election be void, or whether a new 
writ ought to issue, which determination 
shall be final between the partie8,(excepta8 is 
hereinafter provided for,) to all intents and 
purposes; and the House, on being informed 
thereof by the chairman of the said committee, 
shall order the same to be entered in their 
journals, and give the necessary directions 
for confirming or altering the return, or for 
ordering a return to be made, or for issuing 
a new writ for a new election, or for carrying 



the said determination into execution as the 
case may require; and every such commit- 
tee, at the same time that they inform the 
House of their final determination on the 
merits of the petition which they were sworn 
to try, shall also report to the House whether 
such petition did or did not appear to them to 
be frivolous or vexatious, and in like man- 
ner report with respect to every party who 
shall have appeared before them in opposi- 
tion to such petition, whether the opposition 
of such party did ur did not appear to them 
to be frivolous or vexatious ; and if no 
party shall have appeared before them in 
opposition to such petition, they shall then 
report to the House whether such election or 
return or such alleged omission of a return 
as shall be complained of in such petition, (ac- 
cording as the case may be,) did or did not 
appear to them to be vexatious or corrupt. 
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ntirely upon the finding of the committee as to this point; and if they 

rred the directions contained in the statute, the costs of the appear- 

he returning officers would not have heen cast on the sitting members. 

BBion makes the report bad altogether. It is clear, that the returning 

rere parties complained against. Tnteman v. Lambert (p). If an 

aits to determine any part of the matters in dispute, the whole award 

i. MUcheU v. Staveley{q), Winter v. White (r). 

dy. The certificate includes costs, which ought not to have been in- 

lecanse they are unauthorized by the statute. 

} court should have no jurisdiction to inquire into the amount of the 

may inquire into their nature. Here it is obvious that costs are 
which the speaker had no jurisdiction to award against the defendants. 
e the certificate is void, and the defendants may now take the objec- 
: there was a want of jurisdiction. Holt v. Meddowcro/t(8), The 
re were only entitled by sections 58 and 60(0 to the costs incurred 
nting the petition, but many of the charges which were allowed do 
5 within that description. The costs of the whole inquiry are given 
rt the defendants, although the report of the committee was in favour 
titioners only on one of the allegations contained in the petition. The 

the petition as to the returning officers are included, although the 
ts did not in any way interfere in that part of the proceedings. There 
rise costs incurred after the report, and the costs of tlie taxation. 
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rrf, Seijt., Hill, and C. Austin, contrh. — The proceedings of the 
the committee, and the taxing officers, are not examinable, for the 
on of this court is confined to giving effect to the speaker's certificate. 
lite provides certain machinery whereby to attain the true result of an 
, and after the proceedings have taken place, the speaker's certificate 
\ pa3rment of costs is conclusive. The statute points out a certain 



f. & S. 234. 
Bast, 56. 

. Moore, 723. 1 Brod. & 6. 360. 
;. & 5». 467. 

ion 60. — " And be it enacted, that 
Jid expenses of prosecuting or op- 
17 petition presented under the 
i of this act, and the costs, ex- 
ad fees which shall be due and 
> any witness summoned to attend 
ch committee, or to any clerk or 
the House of Commons, upon the 
ny such petition, shall be ascer- 
manner following, that is to say, 
ppiication made to the speaker of 
of Commons, within three months 
etermination of the merits of such 
>y any such petitioner, party, wit- 
ficer, as before-mentioned, for as- 
' such costs, expenses, or fees, the 
lall direct the same to be taxed by 
OS, of whom the clerk or one of 
I assistant of the House shall 
*. one, and one of the following 
lot being a member of the House, 
be other, (that is to say, ) masters 
gh Court of Chancery, clerks in 
of Kin^s Bench, prothonotaries 



in the Court of Common Pleas, and clerks 
in the Court of Exchequer, and the persons 
so authorized and directed to tax sucli costs, 
expenses, and fees, shall and they are hereby 
required to examine the same, and to report 
the amount thereof, together with the name 
of the party liable to pay the same to the 
speaker of the said House, who shall, upon 
application made to him, deliver to the party 
or parties a certificate, signed by himself, 
expressing the amount of the costs, ex- 
penses, and fees allowed in such report, 
together with the name of the party liable to 
pay the same; and the persons so appointed 
to tax such costs, expenses, and fees, and 
report the amount thereof are hereby autho- 
rized to demand and receive for such taxa- 
tion and report, such fees as shall be from 
time to time fixed by any resolution of the 
House ; and such certificate, so signed by 
the speaker, shall be conclusive evidence of 
the amount of such demands in all cases and 
for all purposes whatsoever; and the wit- 
ness, officer, or party claiming under the 
same shall, upon payment thereof, give a 
receipt at the foot of such certificate, which 
shall be a sufficient discharge for the same." 
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^^i-vx!!"' course of proceeding after a petition against the return of a member is pre- 
Ransom sented. The speaker is directed to appoint a day and hour for striking the 
DuvoAs. committee. Are all the proceedings to be held void, if the speaker q)pointed 
a day without naming an hour, although the parties might have duly attended? 
The argument on the other side must go to that extent, and shew that the 
shghtest deviation from the course pointed out would render all the proceed- 
ings void. It is a monstrous proposition to say that the statute shews a long 
chain of conditions precedent, and that if only one link be broken— even if an 
excess of one shilling be foimd in the taxation of costs — ^that the whde pro* 
ceedings are void. 

There is no analogy between a decision of a committee of the House of 
Commons and that of a limited or inferior court. The latter are under tbe 
care and superintendance of the superior courts, who interfere by their writs of 
mandamus, certiorari, prohibition, or quo warranto, and if their authority be 
not obeyed, an attachment will issue. But it will not be contended, that any 
court has such a power to interfere with the House of Commons. Suppose the 
speaker had refused to allow the recognizances which were entered into to be 
examined; what remedy could the defendants have obtained from this court? 
The House has carefully preserved its jurisdiction as to the right of determining 
on disputed elections, which is one of the most important of its privileges, by 
directing the manner in which the inquiry shall proceed; nor does it part 
with its authority until the costs are taxed. Then, the House having no 
power to compel the payment of money, it is directed that the costs shall be 
recovered in one of the courts at Westminster, The previous proceedings arc 
not brought before this court, and therefore cannot be inquired into. From 
the time of the Restoration, no court has assumed the power to review the 
proceedings of the House of Commons; and the statute upon which this vp- 
plication is founded affords no evidence of an intention to surrender any of iCB 
privileges. It would be an infraction of the ninth article in the Bill of Rights 
if all the proceedings may be questioned. It is there declared, " That the 
freedom of speech and debates or proceedings in Parliament ought not to be 
impeached or questioned in any court or place out of Parhament." In 4 Inst 
15, it is said, " that whatever matter arises concerning either House of Parlia- 
ment ought to be examined, discussed, and adjudged in that House to which 
it relates, and not elsewhere." 1 Black. 163. Regina v. Paty{u), It is 
quite clear, that the legislature never contemplated that such a proceeding as 
the present should be allowed. Here affidavits are filed by the defendants 
which the plaintiffs have had no opportunity to answer; and garUed 
statements are made with a view to raise an impression that justice was not 
done between the parties. Clipper tons affidavit stands unsupported by other 
testimony, and the printed proceedings which were published by order of the 
House are not referred to in his affidavits, although all the facts of the case 
are there stated in detail. Bruyersv, Halcomh{x) is the only case where the 
proceedings of the House have been examined in a court of law, and there the 
attention of the Court was not called to the consequences now pointed out; 
nor did the defendant in that case waive any irregularities by appearing before 
the Committee. In Strachey v. Turley(y), the objection appeared on the fece 

(u) 2 Lord Ray. 1105. {y) 7 East, 507. 

{x) lHar.itWol.410; 3 Adol. &E.381 ; 5 Nev. & Man. 149. 
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of the certificate. In Es parte Williams (z), the Court of Exchequer had an Com. PUas. 
equitable jurisdiction over recognizances, independent of the statute ; and in 
TmemoM v. Lambert (a). Lord Ellenhorough, C. J., said, that the committee 
was a court, not only of competent, but of exclusive jurisdiction. 

With respect to the particular objections raised in this case, if tbe Court 
have power to entertain them, they are not maintainable. The statute is 
merely directory, and does not present a number of conditions precedent 
which are essential to the vahdity of the speaker's certificate; and if they 
were conditions, they have been, in substance, comphed with. 

The returning officers were not parties to the proceedings, nor were they 
entitled to assist in striking the committee. The misconduct of the returning 
officers was only incidentally complained of in the petition. The 36th section 
is only applicable where there is only one petitioner, or, at all events, where 
he is the only person petitioned against. If the returning officers had 
received notice to appear, it would have conferred no benefit upon the de- 
fendants. 

The objection to the form of the recognizance admits of a clear answer. 
The recognizance is drawn in the very words of the schedule which is annexed 
to the statute; and the legal effect of it is to make the party answerable for 
aU costs which should become due to witnesses examined in support of the 
petition: whether the witnesses were called by Ransom or the other petitioners 
would make no difference. Morgan v. Broum{h) was decided upon the ground 
that a fine could not be infficted on two persons without distinguishing how 
much was to be paid by each. 

With respect to the objection that the recognizance does not provide for 
costs incurred before the committee, the answer is, that the statute only pro- 
vides for costs which are incurred by parties to be admitted parties by the 
House: and by the 10th and 12th sections it is by the authority of the House 
that other parties are^owed to appear before the committee; and if the ob- 
jection were a good one, it would apply to every case where the recognizance 
was drawn according to the form in the schedule ; because, in every case, it is 
oncertain whether there will not be new parties appearing before the com- 
mittee. At all events, any irregularity in the form of the recognizance has been 
waived by the conduct of the parties. The time for objecting upon this 
ground was when the order of the day was proceeded with under sec. 17. If 
a party does not take objections to matters of form in the first instance, it is 
too late to do it afterwards ; as in objections to juries. Brunakill v. Giles (c), 
HUl ▼. Yates (d), Dovey v. Hohson{e), Rex v. Hunt(/), London Railway 
Cimtpany y. Sheriff of Surrey (jg). In a criminal case, if a party appears, he 
cannot object there was no summons. Rex v. Stone (k). And in treason, 
where a prisoner is entitled to a copy of the indictment, it vs too late to object 
to a variance between a copy and the indictment, after he has pleaded. Cooke's 
caseCO, FPa/«oii'8case(^). And according to the civil law, all objections to 
the jurisdiction must be taken in the first instance. Cujatius, cap. 33, 18 hb. 



S8 Price, 3. 
4 M. & S. 234. 
{b) 1 Har. k Wol. 717. 

(c) 9 Bing. 13. 

(d) 18 East, 229. 

(e) 6 TkuDU 400. 2 Manb. 164. 



(/) 4 B. & Aid. 430. 

(g) 4Ney. & Man. 458. 

(A) 1 East, 649. 

(i) 13 HoTeeirs State Trials, 330. 

Ik) Ibidem, 495. 
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Com. Pleas. Potter, Code de Procedure, art. 1029. 1031. 173. 168, 169, 170. The law of 
Ransom Scotland is to the same effect. 

"^^ It is objected, that the returning officers are not mentioned in the report of 

the committee. That might be a good objection if urged by the returning 
officers ; but it affisrds no excuse to the defendants. As to the argument that 
the defendants ought not to pay the costs incurred by the appearance of the 
returning officers, the answer is, that the committee had no power to divide the 
costs; and the report of the committee shews that the serious offence of 
bribery was committed at the election, and they declared the opposition to the 
petition to be frivolous and vexatious, which inflicted the payment of costs. 
All the costs arose out of one proceeding, which was rendered necessary by the 
misconduct of the sitting members. 

With the taxation of the costs this court has nothing whatever to do. They 
have been taxed by officers appointed in pursuance of the statute. By sec. 60 
it is emphatically declared " that such certificate, so signed by the speaker, 
shall be conclusive evidence of the amount of such demands in all cases and 
for all purposes whatsoever." This certificate is good upon the face of it; and 
the Court is boimd to enforce it for the full amount which it certifies to be due. 

Cur. adv. vtdt. 

June Wih. TiNDAL, C. J. — The question before us in this case arises upon an action of 

debt brought upon the 63rd section of the statute 9 Geo. 4, c. 22, to recover 
the costs and expenses occasioned by the trial of a petition before a select com- 
mittee of the House of Conunons, complaining of the undue election and 
return of members for the borough of Ipswich. The plaintiffs, under the 
section above referred to, obtained a rule drawn up on reading the certificate 
signed by the speaker, and proof of the demand of the costs, and refusal, 
which called on the defendants to shew cause why the plaintiffs should not he 
at liberty to sign and enter up final judgment against the defendants for the 
sums specified in such certificate. On shewing cause against this rule, the 
defendants have urged various objections against the certificate, and have con- 
tended, that, upon the authority of the case of Brttyeres v. Halcomb(a), the 
certificate of the speaker in the present case ought to be held by us as altoge- 
ther void. In that case, the Court of King's Bench held, that the committee 
appointed for the trial of the petition was appointed in a state of things which 
required that the committee should not have been appointed; that it was a 
committee which had no authority over the petitioner; and that the report of 
such a conmiittee, which was the sole foundation upon which the speaker's 
certificate rested, was a report which they had no power to make. In the 
judgment of the court, upon the facts before them, we entirely concur. 

A select committee appointed in the mode required by the statute is the 
court which is to exercise the jurisdiction given by the statute; and if the 
appointment of the committee takes place under circumstances where the 
statute does not allow the appointment to be made, (which was the state of 
facts before the Court of King's Bench,) or in a manner contrary to or incon- 
sistent with the essential requisites prescribed by the statute, there is no court 
at all. The whole of the proceedings take place coram turn judice ; the juris- 
diction fails altogether; and with the jurisdiction the whole of the superstruc- 
ture built upon it by the statute falls to the ground also. Debiie fundamenbim 

{a) 5 Ncv. k Man. 149. 1 Bar & Wol.410. 3 Adol. & Ellis, 361. 



DUMDAB. 



TRINITY TERM. 1836. 17J 

faUit opus. The question, therefore, in the present case will be, whether any Com. Pleat. 
of the objections urged in argument before us, are objections which essentially r^wiom 
touch the constitution of the court, or the legality of its proceedings; or ^ v. 
whether, at most, they extend any farther than to the non-observance of 
certain directions to be found in the statute as to the course of its proceedings. 
For whilst, in the one case, as well upon the necessary construction of the 
statute as in conformity with the decision of the Court of King's Bench, we 
should be bound to hold the certificate absolutely void ; in the other, not¥dth- 
standing a fieulure in the observance of matters not essential, but directory 
only, we should be equally bound to uphold it, and to give it effect. That 
the plaintiffs made out a primd facie case by their affidavits setting forth the 
certificate of the speaker, the demand of the costs, and the refusal to pay, was 
admitted in the course of the argument. But it is contended, that the feu;ts 
disclosed in the affidavits filed on the part of the defendants, form an answer 
to the application ; and, more particularly, that upon four distinct grounds of 
objection, the certificate of the speaker must be held altogether void. The 
first objection which has been urged before us goes to the legality of the ap- 
pointment of the select committee. It has been contended that the returning 
officers were parties within the meaning of the statute, and, as such, entitled 
to notice in writing of the time of taking the petition into consideration, and 
to an order of the House to attend at the bar, and to be present at and assist 
in striking the committee ; and that, by reason of the omission of such notice 
and order, and of the returning officers not attending as parties in the present 
case, the constitution of the committee was defective from its very foundation. 
In the next place it has been objected, that the recognizance entered into for 
the petitioners was essentially defective, and that, by reason of such defect, all 
the subsequent proceedings became void. In the third place, that the report 
of the committee is void, inasmuch as it contains no finding upon the charge 
made against the returning officers, nor upon the opposition to such charge, 
whether the same were respectively frivolous and vexatious, or the reverse. 
And, lastly, that costs are included within the certificate which are unauthor- 
ized by the statute, and some, even, which have accrued at a time subsequent 
to the report itself. 

Now, as to the first objection, we are not prepared to say, that if, under the 
circumstances existing at the time, the House had no authority by the statute 
to constitute the court, the appeaance of the defendants before such court, and 
their acquiescence in its subsequent proceedings, from the commencement of such 
proceedings down to their termination, could have the effect of setting up a juris- 
diction which was in its original formation null and void ; although, at the same 
time, we cannot but observe the inconvenient consequences which must follow 
if an objection to the jurisdiction, known at the time to exist, and which, in or- 
dinary cases, is always held to come too late if not made in the very first instance, 
should, in this case, be allowed to prevail, after the termination of the contest 
is known to be adverse to the parties, who now stand on the objection; — a 
consideration which should, at least, induce us to pause and to weigh scrupu- 
lously the grounds upon which the original objection is founded, and to require 
it to be made out clearly and distinctly that the proceedings are absolutely void, 
before we can be justified in refusing to give them their full effect. And this 
observation comes with greater force when the objection is made on the part 
of the sitting members, not on the part of the returning officers ; of the 
siting members who were at the bar of the House, and present at all 
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Com, Pkof. the proceedings, who made no objection to the coarse pursued by the House, 
^]^^^^ and, indeed, received a benefit, not an injury, by the mode adopted in striking 
V. the committee, inasmuch as they had a greater advantage in reducing the 

number of the conmiittee, than they would have been entitled to if the return- 
ing officers had been allowed to assist therein. The whole strength of the first 
objection appears to us to depend on one single inquiry, viz., whether the 
returning officers, upon the proper construction of the statute, are to be con- 
sidered as a party having power to assist in striking the committee. If they 
were a party, having such power, and by the course taken were not allowed 
to exercise it, then the committee must be held to have been improperly con- 
stituted ; if they had no such power, the whole weight of the objection CblIIs to 
the ground. For, as to the mere want of notice from the speaker, or of an 
order on the returning officers to attend at the bar of the House, if they had 
no power of interfering, when there, with the choice of the committee, sodi 
omission can be considered as an omission to comply with a matter directory 
only, and not essential to the legal constitution of the court. The petition in 
this case, which was signed by the three plaintifis, claiming on behalf of them- 
selves and others a right to vote for members for the borough of Ipsmck, 
prayed only " that the House would declare the election and return of the sit- 
ting members wholly null and void, and that they are not, nor ought to be 
deemed to be members to serve in Parliament for the borough of Ipstrick, 
and that the names of the said sitting members may be erased from thcretum, 
and the two other candidates declared duly elected, and their names substi- 
tuted in the said return." The petition, in the course of its statements, com- 
plained incidentally of misconduct and partiality in the returning officers of the 
borough, but in its prayer is silent altogether as to any claim for redress against 
them on the ground of misconduct. It is, therefore, in fact, a petition com- 
plaining of the undue election and return of members in Parliament, and 
of nothing else. That it was so treated by the House of Commons itself is 
evident from the form of the order of the House for taking the petition 
into consideration, such order distinctly mentioning the sitting members and 
petitioners only as the subjects of the petition ; and again, the service of sodi 
notice and of the order of the House being made upon them alone. First, 
therefore, looking at the form of the petition in question, we think the returning 
officers were not called upon, as original parties to the petition, to appear 
before the House, and that, even if they are held to be included withm the 
petition as parties petitioned against, yet, upon the proper construction of the 
act, (upon which the real question before us turns,) they had no power what- 
ever to interfere in striking the committee. In order to arrive at a just ccm- 
clusion upon this point, on which the whole strength of the first objectioB 
rests, let us consider, first, how the case stood as to returning officers before 
the present act ; and next, what alteration with respect to them has been 
effected by the statute now under consideration. The original act, 10 Geo. S, 
c. 16, commonly called the Grenville Act, the first which established the tribo- 
nal for the trial of controverted election returns, provides for the case of two 
parties only, the petitioners and the sitting members. This is obvious from a 
simple reference to the act itself. The statute 1 1 Geo. 3, c. 42, s. 6, provides 
for the case of two parties before the House where they petition on distinct 
interests, or complain on dififerent grounds; but as to returning officers, bodi 
these acts are altogether silent. It is the 25 Geo. 3, C 84, which, for the first 
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time, mentionfl retommg officers, and provides, in sections 10, 11, and 12, for Com, Plea* 
two cases, viz., the case of no return made by the returning officer in proper Rahsom 
time, and of a return made, not of members, but of special facts only; in both v. 

;, which cases, and in no other, the statute appears to put the returning officers 
^ in the place of the party petitioned against in the former acts, as to the notice 
to be served upon them, the order of the House for attending at the appoint- 
ment of the committee, and the power of striking the committee; the 12th 
section ezpresaly providing, that if there shall be more petitions than one pre- 
sented, complaining of such return or omission of such return, upon distinct 
interests or upon different grounds, the House shall determine, from the 
nature of the case, whether the returning officer shall, together with the pe- 
titioners, be entitled to strike off from the list of members drawn by lot, or 
whether the list shall be reduced by the parties severally presenting the said pe- 
titions only. Under the acts, therefore, above referred to, if they had still remain- 
ed in force, it would seem, that the returning officers would not have been en- 
titled to strike off from the list of members drawn by lot upon a petition against 
them for partiality or misconduct; or, more properly, that the case of partiality 
or misconduct did not fall within the scope of the 25 G. 3. and would not have 
been necessarily tried before a select committee of the House appointed under 
that act, but that the House would have disposed of such a petition against 
the returning officers of their own authority and according to the customs, 
course of proceeding, and privileges of the House. The question therefore is 
whether the 9 G. 4, c. 22, has made any difference in this respect, and given 
any right to the returning officers, which they had not before, of striking the 
anmnittee, in the case of a petition, charg^g them with partiality or miscon- 
duct ? The second section, and the thirty-sixth, are the only clauses which 
seem to apply to the case of retuming-officers. 

The second section, so far as it relates to retuming-officers, appears in its 
commencement to be confined to three cases of complaint ; where no return is 
made in due time, or no return, according to the requisition of the writ, or 
tiiere is complaint of the special matters contained in such return : it is alto- 
gether silent as to misconduct ; but as the enacting part of that section directs, 
tbst " where no return has been made, or the special matter of the return, or 
the conduct of the returning officer is complained of," notice in writing of the 
time appointed for taking the petition into consideration shall be forthwith 
given by the speaker to the returning officer or officers, accompanied with an 
order to the parties to attend the House at the time appointed by themselves, 
their counsel, or agent; it may be too narrow a construction to hold the 
daose to be limited to the precise instances mentioned in the beginning of it, 
or to ezdude from its operation any petition against the retuming-officers for 
misconduct in the wider sense of that word. But whatever may be the 8cope 
and intention of the second section, and whether it includes within it a petition 
against the retuming-officers for partiality or misconduct, or is confined to the 
cases before adverted to, it is the thirty- sixth section, and that alone, which 
carries out the intention of the statute, and shews the power given to the re- 
tuming-officers in respect of striking the conmiittee. Now, before we come 
to the consideration of that section, it is to be observed, that the statute has 
provided for all the cases of petitions, in which the sitting members are parties 
before the House, in three distinct sections — the dOth, the 33rd, and the .34th. 
The first of these sections provides for reducing the numbers of the conunittee. 
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Cofiu Pleat* in the case where there are before the House the petitioners, the sitting mem- 
Ranioic ^^^* or any party who has been admitted to defend the return or right of 
f* election. The second provides for the case where there are more than two 

parties before the House on distinct interests, or complaining or complained of 
upon distinct grounds ; still, however, " parties whose right to be elected or 
returned may be affected by the determination of any such committee." And 
the last provides for the case where no parties appear before the House to op- 
pose the petition. All which sections do, by their frame, manifestly apply to 
the cases where the sitting members, or those who appear to defend the return, 
are the parties, and have no appHcation whatever to cases where the return- 
ing officers are parties before the House upon any ground of complaint against 
them. The cases of sitting members, and parties whose rights to the return 
and election are in question, having been thus provided for, the statute pro- 
ceeds, in the d6th section, to make provision for the case of petitions against 
returning officers. This section is so worded as to make it in some degree 
doubtful whether it provides for the case where there is one petition only 
against the returning officers. It begins by referring to the case where there 
is one such petition only, and also to the case where there are more than one ; 
but is silent altogether as to the course of proceeding where there is only one, 
whilst it gives clear and precise directions where there shall be more petitions 
than one presented on distinct interests, or complaining on different grounds. 
It is unnecessary to say, that if such clause does not comprise the case of a 
single petition against the returning officers, the case now under consideratioii 
is altogether unaffected by it. But assuming the case of a single petition 
against the returning officer to be necessarily within the intention of the danse, 
and that, by analogy with the other provisions of the act, the same mode of 
striking the committee shall take place as where there is one petition only in 
the case of sitting members, we think it clear the clause cannot apply to any 
case where the petition is not a petition against the returning officers alone, 
but is also, as in the present case, a petition against the sitting members who 
appear at the bar, and are made parties to defend their return before the 
House. First, because the case of the petition, where the sitting members are 
parties, is already clearly and expressly provided for ; and there can be no rea- 
son to infer any intention that their rights in striking the committee, which 
have already been defined by the act, should be altered or affected by an? 
complaint against the returning officers. Next, because the provision in this 
section is one which would exclude the sitting members altogether from assbt- 
ing in striking the committee. The section provides expressly, " that the 
House shall determine whether the officer shall, together with such petitioners, 
be entitled to strike off the list in the manner hereinbefore directed, or whether 
such list shall be reduced by the parties severally presenting such petitions 
only." A provision which would exclude the sitting members altogether from 
assisting in striking the committee, and which therefore is necessarily incom- 
patible with the case of a petition in which they are included as parties. Again, 
if this section could be held to relate to the case of a petition against the sit- 
ting members and the returning officers jointly, and it should be held that 
both had the power of striking, in what order, or in what proportion, are they 
to strike off the members ? We cannot suppose that a clause, intended to 
comprehend such a case, would have been altogether silent upon the only 
point necessary to give it any operation. Now this is the only clause in the 
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•ct which gives the returning officers a power to interfere in striking the com- Com, PUau 
mittee, if the case is not brought within this clause, it cannot be held to come Ransoic 
within the act. And, without relying upon the objections to which we have ^ v. 
before adverted, that it is not a petition against the returning officers at all, for 
luch ground of complaint as the statute had in view, or that it is not a case in 
which there are more petitions than one, on distinct interests or different 
grounds of complaint, we hold it to be the necessary construction of the clause 
that it does not comprehend the case where the sitting members are called 
i^n to appear, do actually appear at the bar of the House, and are the parties 
opposing the petition. And it cannot but suggest itself, as an observation, 
that, in such a case, there is no necessity to hold the returning officers within 
the clause. For where the petition is against the sitting members, and com- 
plaint is incidentally made of the misconduct of the retrniung officers, there is 
no reason, upon general principles, why the committee struck by the peti- 
tioners and the sitting members, should not be supposed d priori an adequate 
tribunal to sit in judgment, with the strictest impartiality, upon the conduct of 
the returning officers, if the House think proper to depute their authority as 
to the returning officers to such committee. It appears, therefore, to us that 
in the present instance, tiie court was composed of the very same identical 
persons as those who would have constituted it, had the returning officers re- 
ceived notice from the speaker of the time of taking the petition into considera- 
tion, and had they attended at the bar of the House in pursuance of the order 
to that effect ; for, in such case, they would have had no authority to alter a 
single name. The second and following objections will, we think, require less 
consideration. 

It is objected, in the second place, that the recognizance entered into for the 
petitioners is not the recognizance required, or even sanctioned by the act ; 
and that, as the language of the fifth section is in the negative, " that no pro- 
ceedings shall be had upon any such petition, unless the person or persons 
mbecribing the same, or some one or more of them," shall enter into the re- 
cognizance directed in and by that section, the entering into the proper recog- 
nizance forms a condition precedent to the validity of all the subsequent 
proceedings ; and that the condition of the present recognizance not providing 
for all the events, nor agreeing with all the requisites contained in that sec- 
tion, the recognizance itself is altogether void, and the case stands precisely 
in the same position as if there had been no recognizance at all. But we are 
of opinion, upon the best consideration we can bring to the question, that the 
recognizance entered into upon the present occasion, although subject to some 
exception in point of form, is not open to any objection which affects it in sub- 
stance or legal operation. The recognizance, it is to be observed, follows the 
form given in the schedule ; and though such form, if it varies from the requi- 
sites of the act in any important or essential particular, cannot be taken to 
overrule the enactments of the statute itself; yet it is obvious that, if the sche- 
dule can be made consistent with the act, upon any sound and legal principles 
of construction, it is our duty so to construe the schedule. The fifth section 
expressly directs the recognizance to be entered into " according to the form 
hereunto annexed :" so far, therefore, as the intention of the legislature was 
concerned, there can be no doubt but that they intended that the form given 
in the schedule should embody in it the different requisites expressed in the 
act itself; and that they thought it sufficient for that purpose, otherwise the 
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Com. Pleai. form would only operate as a false light to mislead, instead of affording assist- 
T^T^^ ance to those who are endeavouring to follow the directions of the act. Tlie 
w. , question therefore is, whether the discrepancies, which have heen pointed out 

DU2IDA8* between the fifth section and the form in the schedule, are real and essential, 
or formal only ; for, in the one case, the recognizance which has been given 
must be held to be void-r-in the other, good. Now, the objections which 
have been urged against the validity of the recognizance, are, in effect, two. 
First, that whereas the petition is subscribed by three persons, yet the recog- 
nizance is not only entered into by one only of the petitioners, but is altogether 
silent about the other two ; so that (as it is argued,) it makes Ransom liable 
only for the costs of the witnesses summoned to give evidence in his behalf; 
whereas it is said witnesses might be summoned, and the trial carried on by 
the other petitioners, in case Ransom died, or refused, or became incapable to 
go on with the trial before the committee. 

The objection is not merely that the recognizance is given by one only of 
the three petitioners ; for to such objection it would be a sufficient answer, 
which was given at the bar, that, by the fifth section, it is expressly provide, 
that the recognizance shall be entered into " by the person or persons signing 
the petition — some one or more of them ;" so that it was the manifest inten- 
tion of the legislature that the responsibility of one only of the petitioners 
should be held sufficient : but the strength of the objection consists in that 
there is not any mention in the recognizance of the acts of the other petitioners. 
As an answer, however, to this objection, it is to be remembered, that the 
three petitioners were petitioners upon one and the same interests — ^that is, as 
electors of the borough ; so that there was one petition only, not several upon 
distinct interests, or different grounds of complaint. When, therefore, the 
-condition of the recognizance is so framed that Ransom shall pay " all costs, 
expenses, and fees, which shall be due and payable from him to any witness 
who shall be summoned to give evidence in his behalf," it necessarily means, 
summoned to give evidence on the behalf of that interest which he represents ; 
that is, generally, in support of the petition. Again, the condition is not, as it 
has been argued, confined in its terms to witnesses summoned by him under 
the terms used in the condition : they may be summoned indisoriminatdy by 
any of the three petitioners ; for witnesses so summoned would equally be 
^* summoned to give evidence on his behalf." And, after all, comparing the 
words actually used in the recognizance, with the words employed in the fifth 
section, viz., that the recognizance shall be entered into by some one or more 
of the petitioners, " for the payment of all costs, &c., which shall become due 
to any witness summoned on behalf of the person or persons so subscribing 
such petition," we think the meaning of both substantially the same ; namdy, 
that each provides a security for the costs and expenses of all witnesses sum- 
moned, in the course of the investigation, in support of the petition. 

The second objection urged against the recognizance is this, that it provides 
only for the payment of the costs and expenses of the party who shall appear 
before the House in opposition to the petition ; whereas the fifth section directs 
security to be given for the payment of the costs and expenses to any party 
who shall appear before the House, or any committee of the House, in opposi- 
tion to such petition. And it is argued, that new parties may, and often do, 
come in, and are allowed to appear before the committee, after the petition is 
pending before them, who were not originally before the House ; and that, in 
this very case, the returning officers appeared before the Committee; the diarges 
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igainst them were entertained, and they were allowed to defend themselves, Com, Pleat, 
and did defend themselves against such charges. The question, therefore, that iT^'^^ 
arises is, what is the meaning of the expression used in the fifth section : " A v. 

party who appears before the House, or any committee of the House ?" It is Duudas. 
manifest, by referring to the various parts of the statute, that the statute itself 
makes provision only for parties to be admitted parties by the House. It no- 
where makes any provision for parties to be admitted by the committee to 
i^pear before them. 

Hie tenth and the twelfth sections establish that point, in which provision 
is made for allowing parties, not originally petitioned against, to appear; 
m the one case, where the application is made within fourteen days after the 
petition has been presented ; in the other, where a similar application is made 
within thirty days after the notice in the Gatette, therein referred to. But, in 
both those cases, the application is directed to be made to the House, not to 
the committee ; and power is given to the House, not to the committee, to 
admit them. When, therefore, parties are said to appear before the commit- 
tee, in (^position to appearing before the House, it is not in pursuance of any 
power given, or any provision made by this act, but under the power which 
committees have, by long and invariable usage, been known to possess ; viz., 
that when sitting on the trial of elections, they have taken cognizance of inci- 
dental charges against the returning officers, and have allowed them a hearing 
and a defence, more as a matter of indulgence than a matter of strict right. 
FcM", unless the returning oflloers are made parties to the investigation by the 
House itself, under the powers given by the act, the House are not bound by 
the finding of the committee ; but the right to call upon the returning officers, 
and to investigate any charge against them, and punish them for misconduct, 
when established by proof, still remains with the House itself. The first ob- 
servatian, therefore, is, that the recognizance, in its present shape, provides 
for all the costs, when the party appears before the only tribunal at which his 
appearance is directed by the statute itself; that is, before the House. But, 
it is said, the fifth section comprises within its meaning not only the costs and 
expenses of the parties appearing before the House, under the provisions of the 
act, but <^ parties afterwards appearing before the conmiittee under the usage 
and practice of election committees. 

Now it is manifest, that the objection which has been made in this case 
must apply to every election petition presented to the House, for it never can 
be known, at the time when the recognizance is entered into, whether there 
will or will not be parties appearing before the committee. It is not a 
question, therefore, (as represented in the course of the argument,) of varying 
the form, in order to make it suit the particular case; the form must be altered 
in every instance, by adding to the recognizance "the appearance of the 
parties before the committee." Whilst, therefore, the fifth section directs that 
1^ party shall enter into the recognizance according to the form annexed, we 
must, if we yield to the objection, adopt the conclusion that the party shall not 
in any case enter into the recognizance in that form, but that the recognizance 
must in every case be held void, unless it is first altered in the manner ccm- 
tended for. But we think so harsh and unreasonable a conclusion ought not 
to be resorted to where the section and the form given in the schedule can, by 
any fair intendment, be reconciled together. And we are of opinion that such 
is the €ase* and that, construing the fifth section and the form in the schedule 
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^^'^i-^^* together, the words used m the form, viz., " the party who shall appear hefore 
RAMsoic the House in opposition to the said petition," must betaken to comprise those 
DuNOAs parties who should appear generally in opposition to the petition, either at the 
bar of the house at an earlier period, or, in a more advanced stage of the pro- 
ceeding, before the committee appointed to inquire and report its decision to 
the House; and that it is by no means improbable that the words relating 
to the appearance before the committee, have been introduced into section 5 
for no other purpose than that of removing any doubt whether costs and ex- 
penses before the committee were intended to be included within the terms of 
the form of the recognizance. One argument used in support of the objec- 
tion now under consideration was, that the form of the recognizance given by 
the schedule is subject to the same consequences as the form of a conviction 
or a declaration given for the recovery of a penalty, in which latter case, if the 
form is defective in stating a legal ground for the conviction or the demand, 
the whole proceedings faU to the ground. But in that case the conviction or 
declaration forms the basis or groundwork upon which the whole of the subse- 
quent proceedings rest, which, if void, the whole must fall together; but 
here the proceedings in the suit before us are perfectly regular; the objection 
arises upon the form of a recognizance which is wholly collateral to the pro- 
ceedings in the suit, and does not appear, nor does it form any part whatever 
of the proceedings in the action before us. And it is impossible here not to 
advert to the marked difference between this case and the case referred to, 
wherein Mr. Halcomb was the petitioner. There, the petitioner did all he 
could to withdraw himself from the triaL He did not, after the committee was 
struck by the officer of the House, appear before the House, or before the com- 
mittee. Nothing, therefore, was done by him which could be construed into 
a waiver of the regularity of the proceedings, or an admission of the jurisdic- 
tion of the Court. Here, on the contrary, the sitting members, with fall 
knowledge of the form in which the recognizance was given, instead of 
treating it as a nullity, and insisting that the course should be pursued which 
is marked out by the fifth section where no recognizance is given, raise no ob- 
jection to its form, but attend the committee throughout, and contest the 
petition down to the final close of the trial. Without however resting, in 
any manner, upon the efi^ect of such a waiver, we think the objections made 
to the recognizance are substantially answered by the construction of the 
statute itself. 

The third objection is made against the report of the committee, which it is 
contended is altogether void, inasmuch as it decides nothing with respect to 
the charge, or the opposition to the charge, made against the returning officers 
being frivolous or vexatious. And upon this head it is insisted, that the 40th 
section marks out the hne of duty of the committee, by requiring them to 
make such report ; and that they having failed in reporting on any one point 
submitted to their judgment, the whole of the report is void, and with 
it aU the subsequent proceedings are also avoided. That clause directs, that 
every such committee, at the same time that they inform the House of 
their final determination on the merits of the petition which they were 
sworn to try, shall also report to the House whether such petition did or 
did not appear to them to be frivolous or vexatious, (this is complied with 
in the present case) ; and in hke manner, report with respect to eveiy 
party who shall have appeared before them in opposition to such petition, 
whether the opposition of such party, did or did not appear to them to 
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be firivolons or vexatioiu ; this also has been complied with, so far as relates Com^, Pkm^ 
to the sitting members ; but the contention is, that as no report is made as p**^!^ 
to the opposition of the returning officers, whether frivolous and vexatious or v. 

the reverse, therefore the whole of the report upon which alone the certificate ^^wkiui. 
for costs depends is void. Now admitting after the decision of the Court of 
King's Bench, in the case of Truman v. Lambert (4 M. & S. 234), that the 
returning officers in this case upon a petition shaped in its prayer, as is the 
present, might have been considered a party appearing before the committee 
in opposition to the petition, and therefore entitled to recover their costs as 
such party, if the committee had reported in their favour ; — stiD we see no 
provision in this act which can be construed to make the report altogether 
void, as against the sitting members, because it is silent as to the petition 
against the returning officers, or the opposition made thereto. This question 
tarns upon the 40th, and the 57th and 58th sections. The 40th section di- 
rects, that the committee at the time they inform the House as to their final 
determination on the matters of the petition, shall also report to the House 
whether the petition did or did not appear to them to be frivolous or vexatious, 
and in like manner report with respect to every party who shall have ap- 
peared before them in opposition to such petition, whether such opposition 
appeared to them to be frivolous or vexatious. The 57th and 58th sections 
shew the consequences which follow from such report, viz., that in one case 
the parties who appeared before the committee in opposition to the petition, 
shall be entitled to their costs ; in the other case, the petitioners. Now the 
report in this case is, that the opposition to the petition by the sitting members 
appears to the committee to be frivolous and vexatious ; and the consequence 
immediately follows, under the 58th section, that the petitioners are entitled 
to their costs to be taxed in the manner pointed out. There are no words in 
the 40th section which make the report of the committee, as to the opposition 
of all the parties who have appeared before them, a condition precedent to the 
validity of the report, as to those who are adjudicated upon in the report. 
The returning officers may have cause to complain that they have no remedy 
for their costs by a report made in their favour ; but it can make no differ- 
ence to the parties against whom the report is actually made, that it is silent 
as to others, against whom the committee might have reported. The measure 
of costs payable by any party reported against must be precisely the same, if 
properly estimated, whether the report extends to others or not. We see no 
ground, therefore, for holding that the want of the adjudication for or against 
the returning officers, supposing it to have become necessary under the cir- 
cumstances before the committee, can, upon any clause in this statute, be 
held to avoid the whole report. The last ground of objection relates to the 
mode in which the taxation of costs is conducted. It is alleged that it in- 
cluded costs, not strictly and properly occasioned by the opposition of the 
sitting members against the petition, such as costs occasioned by the charge 
against the returning officers, and other charges not authorised by the statute. 
The costs to which the sitting members were liable, under the report of the 
committee, were undoubtedly confined by the act to those only which were 
strictly and properly occasioned by their own opposition, and by the taxation 
ought certainly to be confined to those alone. The course pursued appears to 
have been this : — The committee reported the opposition to be frivolous and 
vezatiouSy in consequence of which a request was made to the speaker to refer 
the bin of costs of the petitioners ; the speaker thereupon directed the two 
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examiners appointed by him to tax the costs and expenses mentioned in the 
requisition ; and the examiners afterwards r^)ort that the costs and expenses 
allowed by them on taxation amount to a certain sum, and that the sitting 
members whose opposition to the petition appeared to the commktee to be 
frivolous and vexatious, are. liable to pay the same. Looking, therefore, only 
at the course of proceeding which took place, it appears to be strictly in oon« 
formity with the directions of the act ; and there is nothing in the course of 
proceeding which can lead to the inference, that the examining officers in 
taxing the costs, or the speaker in granting this certificate, did any thing be- 
yond their strict duty, by allowing any other costs than those occasioned by 
the opposition to the petition by the sitting members ; and the only qoesdoii 
is, whether in this stage of the proceedings this Court has any power to try 
the propriety of this allowance, or the principle upon which it was conducted 
after the certificate thereon has been granted by the speaker. And we are 
decidedly of opinion, that we have no such authority ; but that the terms of 
the 60th section, " that the certificate signed by the speaker shall be con- 
clusive evidence of the amount of such demands, in all cases and for all pur- 
poses whatsoever," are at once so clear and so precise, that we should be 
taking upon us a jurisdiction not granted or intended by the statute, if we in- 
terfered in any manner on the subject. It is obvious that any sudi interference 
would be altogether useless ; for if, upon the discussion before us, it appeared 
to us that any mistake was made, we have no means of rectifying it by sending 
the matter back to the examiners, or to any other ofiicer ; and the consequence 
would therefore be, that if the smallest mistake in the amount was discovered 
as to a single item (as, indeed, was avowed in the course of the argument), 
the petitioners must lose the whole of their costs, — a conclusion at once so 
unjust and unreasonable, that if there was any doubt upon the words of the 
act, it would go strongly to shew that we could not have the power contended 
for. We therefore think the certificate must be treated as conclusive evi- 
dence before us, as to the amoimt for which the verdict is to be entered up. 
Upon consideration, therefore, of the several objections which have been 
argued before us, we think them answered by a reference to the act itself, and 
that the judgment must be entered for the plaintifils as prayed. 



Rule absolute. 



Same v. Same. 



^CT« the ^FTER the judgment of the Court had been ddivered, 

dered judg. " Sir /. Campbell, Attorney-General, moved that the grounds upon which 

^tmA ^ ^ *th ^® judgment was founded might be entered by way of suggestion on the roll, 

speaker*! ceni- to enable the defendants to have the judgment reviewed on a writ of error. 

9Qeo.Ae^22 Whenever a judgment is given under the authority of a statute contrary to 

1. fSSi—ffeldy the course of the common law, the facts which authorize the judgment ought 

fendants could ^ appear by way of suggestion on the record. Thus where costs are awarded 

not have the to a defendant, under 43 Geo. 3, c 46, sec. 3, it is done by suggesting on the 

which the record that the plaintiff had not any reasonable or probable cause for arrest- 
ing the defendant ; but the statute gives no direction that the facts shall so 

appear by suggestion. A similar practice is followed, in suggesting that the 
roll by way of 
iM^eitioD, for the purpose of brining a writ of error. 



judgment was 
founded, en- 
tered on the 
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of action arose in Wales, under the Welch Judicature Act ; that the 
i was brought against the defendant as a commissioner of taxes, and that 
a therefore entitled to recover treble costs ; and that the defendant resided 
t county of Middlesex, and was liable to be summoned in the court of con- 
je for Middlesex. Tidd^s Pr, Forms, 345, 9th ed. The stat. 9 Geo. 4, 
, sec. 63, gives no directions that the speaker's certificate should appear 
ggestion ; but the Court would not interfere unless it wsis produced. The 
lent by nil dicit is in the present instance contrary to the fact ; because the 
dants do say something in bar or preclusion of the action (a). If the 
appeared by suggestion on the record, the defendants would be enabled 
ign errors, and the court of error would decide whether the facts of the 
luthorized the judgment. In Farr v. Denn (b), the death of one .of two 
dants in ejectment was suggested ; and in Kemp v. Potter (c), where the 
iff in an action against a bankrupt made his election to proceed under 
mmussion, it was held, that the defendant was entitied to have a sug- 
m recording the election on the record. [Tindal, C. J. — ^The plaintiffs 
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The record was made up as follows :— 
dom, (to wit.) Robert QUI Ransom, 
•d Cratoley, and Henry Haken, the 
fis in this suit, by William Henry 
t, their attorney, complain of Robert 
Dundas, Esquire, and Fitzroy KeUy, 
«, the defendants in this suit, who 
teen summoned to answer the plain- 

an action of debt. For that whereas 
fendants on the second day of No- 
; in the year of our Lord one thou- 
eight hundred, and thirty-five, were 
ed to the plaintiffs under and by vir* 
a certain act of parliament made and 

in the ninth year of the reigpi of his 
lajesty. King Oeorge the Fourth, to 
idate and amend the lawb relating to 
&1 of contested elections, or return of 
ers to serve in parliament, in the sum 
r tlvDUsand, six hundred, and ninet>'- 
>ounds, fifteen shillings, and seven 

for costs and expenses incurred by 
aintiffs in prosecuting a certain peti- 
fthe plaintifi's, complaining of an un- 
lection and return of the said defen- 
as burgesses to serve in parliament 
; borough of Jpstoich, and which said 
ras to be paid by the defendants to 
iintiffs on request; whereby and by 

of the non-payment thereof, and by 

of the said act, an action hath ac- 
to the plaintiffs, to demand and have 

from the defendants the said sum of 
tousand, six hundred, and ninety- four 
M, fifteen shillings, and seven pence, 
e defendants have not paid the said 
>r any part thereof, to the damage of 
aintiffs of ten pounds, and therefore 
ring their suit, &c. 
I the said defendants, by the said 
m Henry Ashurst^ attorney for the 
aintiffs, who appears for the said de- 
its according to the form of the sta- 

such case made and provided, come 
fend the wrong and injury upon, &c. 
f nothing in bar or preclusion of the 
:tion of the said plaintiffs, whereby 



the said plaintifis remain therein undefended 
against the said defendants. And after- 
wards, to wit, on the eleventh day'of •/une, 
in the year of our Lord one thousand, eight 
hundred, and thirty-six, come here, the said 
Robert Gill Ramom and Henry Haken, by 
their attorney aforesaid, and the said Richard 
Crawley, comes not : and hereupon the said 
Robert Gill Ransom and Henry Haken give 
the justices here to understand and be in- 
formed, that after the commencement of 
this suit, and before this day, to wit, on the 
tenth day of February, in the year last afore- 
said, the said Richard Crawley died, and the 
said Robert Gill Ransom and Henry Haken 
survived him, which the said defendants do 
not deny, but admit the same to be true. 
Therefore, let no further proceedings be had 
in this cause at the luit of the said Richard 
Crawley, And the said Robert (Jill Ransom 
and Henry Haken also give the justices here 
to understand and be informed, that after 
the commencement of this suit, and before 
this day, to wit, on the twenty-fifth day of 
Januiry, in the year last aforesaid, the said 
Robert Adam Dundas took upon himself the 
name of Robert Adam Christopher, by virtue 
of his majesty's licence and authority in that 
behalf, and hath ever since been and now is 
called and known by the said name of 
Robert Adam Christopher, which is also 
not denied. Therefore it is considered, that 
the said Robert Gill Ransom and Henry 
Haken do recover against the said Robert 
Adam Christopher and Fittmy Kelly, their 
said debt, and also two hundred and ninety- 
five pounds for their damages, which they 
have sustained, as well on occasion of the 
detention of the said debt, as for their costs 
and charges by them about their suit in this 
behalf expended by the justices here ad- 
judged to the said Robert Gill Ransom and 
Henry Haken, and with their assent. And 
the said Robert Adam Christopher and FitZ' 
roy Kelly in mercy, kc, 

{b) 1 Burr. 363. 

(f) 6 Taunt. 649. 
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would have no opportunity of answering the hc^ contained in the suggestion. 
They could not traverse the allegations.] 

TiNDAL, C. J. — I can say most unfeignedly for m3rself and my brethren, 
that we should be most happy if the facts of this case could be put upon 
the record ; but we do not see how we have any power whidi enables us to 
do so. By the 6dd section of the statute, it is enacted that the certificate of 
the speaker, as to the amount of the debt, shall have the force and effect of a 
warrant to confess judgpnent, and that the Court shall, upon notice and on 
the production of such certificate, enter up judgment in favour of the plaintiff, 
for the sum specified therein to be due, in like manner as if the defendant had 
signed a warrant to confess judgment to that amount. We must therefore 
consider the certificate as subject to the same circumstances as a warrant to 
confess judgment. We are empowered to inquire into the validity of the in- 
strument, and the circumstances under which the application to enforce it is 
made ; but when that is done, there is an end of the inquiry. In ordinary 
cases, the hx^ are never suggested with a view to ulterior proceedings. If it 
were so, there would then be an analogy to support the present application. 
But to make the suggestion now proposed would be idle, and worse than in- 
operative, and would only tend to injure the rights of the parties. 

Park, J. — ^This is a novel attempt ; but I never yet heard of any precedent 
which would sanction the application. 

Gaselbk, J. — I was absent when this cause was argued, but I do not feel 
authorized to assent to this application. 

Vaugran, J. — I should be very glad to give the defendants an opportunity 
to obtain a review of our decision, but it would be inoperative to enter the 
suggestion which is sought for. 

Rule refused. 



Where laodi 
were conveyed 
by deed which 
described them 
•s being free- 
hold, and • 
claiai for dower 
wM Afterward! 
set up by the 
wifeof the Yen- 
dor. HHd^ 
that the pur- 
chaser was not 
estopped from 
shewing that 
the vendor was 
only possessed 
of a term of 
vears in the 
lands. 



Gaunt, demandant, v. Wainman, tenant. 

T^RIT of dower under nihil habet. The tenant pleaded tiiat the demandant 
ought not to have her dower of the endowment of her husband, because 
he was not seised of such estate in the lands, whereof he could endow the de- 
mandant. 

At the trial before Lord Dentnan, C. J., at the last York assizes, it was m 
evidence that the demandant was the widow of one William Gaunt. The 
lands in respect of which the dower was claimed were demised in 1 607 for a 
term of 1000 years; and in 1796, one John Gaunt became entitled by as- 
signment to the residue of the term. John Craunt, by his will, devised the 
premises in fee to his son, the said William Gaunt; and in 1824, John Gaunt 
being dead, and William Gaunt, the husband of the demandant, having be- 
come bankrupt, his assignees sold and conveyed the premises to the tenant. 
The conveyance described the lands as being freehold. 



TRINITY TERM. 1836. 

It was contended for the tenant, that he was entitled to shew that William 
Gmmt was not seised of an estate of freehold in the premises. For the de- 
mandant, it was suhmitted, that the tenant was estopped from denying the 
title which was set forth on the face of the conveyance made to him hy the 
assignees. A verdict was found for the demandant, suhject to leave reserved 
for the tenant to move to set it aside. 
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Wightman obtained a rule nisi accordingly. 

CresweU and Hoggins shewed cause. In Com. Dig. Tit. Estoppel (A. 2.), 
it is said " a man may be estopped by matter of writing which is not of record, 
as if a condition in a bond recites that there are divers suits in B. R. The 
obligor is estopped to say, that there are no suits there," citing WUloughby v. 
Brook (a). The Hke rule is laid down in ShepharcTs Touch. 73. All the 
authorities are collected in Lainson v. Tremere (b). The tenant purchased the 
estate as fr'eehold, and therefore he purchased it of the wife as well as of the 
husband. {Jlndal, C. J. — Suppose the land was purchased as leasehold, 
would the demandant have been estopped from saying that it was freehold ?] 
It may be conceded she would not. 

Wighiman, contrdt. — ^The plea was proved at the trial, and it clearly ap- 
peared that the estate was not freehold. It would be a great hardship to 
prevent a party from saying that he has a less estate than he contracted to 
purchase. It would work as a double disadvantage. An estoppel must be 
mutual ; it is admitted that in this case there is no mutuality, and that dis- 
poses of the question. 

TiNDAL, C. J. — ^This is a case in which the tenant is not estopped from 
shewing the true nature of the estate, as against the demandant. 

The demandant is not estopped, and according to Co, Lit. 352 a. " every 
estoppel ought to be reciprocal, that is, to bind both parties ; and this is the 
reason that reg^arly a stranger shall neither take advantage nor be bound by 
the estoppel." It would be a very great hardship if one party were bound and 
not the other. See how frur it might be carried. If a party to the deed is 
bound, his heir would be also. Suppose an action be brought against the 
heir, in respect of lands from which he might have been evicted by title para- 
mount. It would be very unjust to say he is estopped from shewing that the 
land was not the freehold of his ancestor. The rule must be made absolute. 



Park, J., Gasblbx, J., and Vauohan, J., concurred. 



Rule absolute. 



(a) Cro. Eliz. 756. 



{b) 1 Ado. k Ellis, 801. 3 Nev. k Man. 603. 
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Where a mort. Jg JECTMENT to recover certain premises in the county of Somerset. At 

niintedezpreii. ^^ trial, the lessor of the plaintiff put in evidence a mortgage-deed, which 

1 J to obtAin A recited an indenture of lease for lives, from Bruton Hospital, and an assignment 

lease of the pre. of it to the defendant; and it was witnessed that, in consideration of 130/., 
mises mort- 



■Mign 
mortgagee : 
HeU^ that the 
mortgage 
deed did not 
requfre a 36/. 
•tamp. 



""S "^ to ^^^* ^y ^^® lessor of the plaintiff, the defendant assigned the premises, mentiooed 
Mgn it to the in the lease, as a security for the repayment of the money so advanced, sabject 
to the usual proviso for the redemption of the premises. The deed contained 
a covenant from the defendant to renew the lease from time to time, and to 
assign it to the mortgagee ; and that in case he neglected to do so, then diat 
the mortgagee might renew the lease, provided that the fines, fees, and costs, 
to be paid by the mortgagee upon such renewal, should not be a charge vpaa 
the premises to any larger extent than 70/. The deed was impressed with a 
2/. stamp ; but it was objected, on behalf of the defendant, that the stainp 
ought to be 25/., because the cost, at which the mortg^agor might procure a 
renewal of the lease, was uncertain (a), Halse v. Peters (Jb). The deed was 
received in evidence, and a verdict found for the lessor of the plaintiff. 



Bere, in pursuance of leave reserved at the trial, obtained a rule nisi to enter 
a nonsuit, upon the ground that the stamp was insufficient. 

Crowder shewed cause. The stamp of 2/. is sufficient to cover any sum not 
exceeding 200/., and no greater sum than that is secured by this deed. It la 
immaterial that the mortgagor has covenanted to procure a renewal of the 
lease, for the cost which he may thereby incur forms no part of the mone^r 
which is secured by the deed. Halse v. Peters (b) is distinguishable, becanae 
an uncertain sum, to be thereafter paid by the mortgagee, was secured. Doe 
d. Scruton v. Snaith (c) ; Pruessing v. Ing (d) ; Deardon v. Bums (e). 

Bere contrH. The clause of limitation in the mortgage-deed only applies to 
suqis which may be expended by the mortgagee ; but the mortgagor is bound 
to pay any siun which may be demanded for the renewal of the lease. A limit 
ought to have been inserted of the amount to be expended by the mortgagor. 
If default were made in obtaining a renewal, the mortgagor would be liable to 



(a) By 65 G. 3, c 184, tit. Mnrtgage, the 
following duties are charged : — " Where the 
mortgage shall be made as. a security for the 
payment of any definite and certain sum of 
money advanced or lent at the time, or pre- 
Tiously due and owing, or forborne to be 
paid, being payable 

Exceeding 100/. and not exceeding 200/ ,2/. 
And where the same respectively shall be 
made as a security forthe repayment of money 
to be thereafter lent, advanced, or paid, or 
which may become due upon an account 
current, together with any sum already ad- 
vanced or due, or without, as the case may 
be; other than and except any sum or sums 



of money to be advanced for the insunmoe 
of any property comprised in such mort- 
gage, or security against damage by ftre, or 
to be advanced for the insurance of any lifc 
or lives, pursuant to any agreement in any 
deed, whereby any annuity shall be gianted 
or secured for such life or Uvea. If tbt 
total amount of the money secured, or to be 
ultimately recoverable thereupon, shall be 
uncertain and without any limit, 251." 

(6) 2 B. & Adol. 807. 

(e) 8 BiDg. 146 1 M. & Scott, 230. 

(</) 4 B & Aid. 204. 

\e) 1 Man. & Ry. 130. 
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d in covenant, and the mortgagee would recover damages. In Hahe ▼. Com. Pka$. 
(e), it was held that m mcHtgage for 1»500/., with covenants for the 
nt of the yearly premium, and other costs and charges of an insurance 
Xy. upon m particular life, required a 25/. stamp ; and the princij^e i]q[>on 
that case was decided, is appUcabk to the present case. 

• 
DiAL, C» J. — This case does not present any difficulty to my mind. The 
OR is, whether a 2/. stamp is sufficient on a mortgage for 130/., with m 
cnahling the mortgagee to make a further advance of 70/. to obtain a 
id of the lease. It is dear that the stamp contemplated by the statute is 
Ia upon a mortgage, or something in the nature of a pledgee, and not upon 
covenant under the seal of the party. Here, there being a covenant by 
svtgagor to renew the lease, at all events, it is contend^ that the uncer- 
HOiuit to be paid by him is a charge on the property, because the mort- 
.maj sue for damages if the covenant be not performed. But this 
y does not come within the meaning of the clause which imposes a duty 
L That applies to cases where the deed is " made as a security for the 
^eat of money to be thereafter lent, advanced, or paid ;" that must be 
mortgagee ; and the exception which follows, as to the payment of in- 
es by the mortgagee, shews that to be the meaning of the clause. This 
te where no money is to be advanced by the mortgagee beyond 200/. ; 
! has simply an action on the covenant, if the mortgagor ^ed to renew, 
. he would have for a breach of a covenant for quiet enjoyment. 

X, J. — I am of the same opinion. This is not a security for money, to 
rvrards lent, advanced, or paid, within the meaning of the clause which 
» referred to. The statute ought to be so construed, that it should not 
f itep further than the legislature intended. 

nun, J., concurred. 

OBAN, J. — ^The stamp is sufficient : the deed was expressly framed to 
.tlie payment of a definite sum. Our decision is in accordance with 
SenUon V. Snaith (/). 

Rule discharged. 

(«) 2 B. a Adol. 807. (/) 8 Biag. 146 ; 1 M. Jt Soott, 230. 



Napier f^. Daniel and another. 



June 9th. 



i was an action to recover damage for the publication of a libel by the A remark made 
fendants, in which it was imputed to the plaintiff that he had tampered during'The 
yam witnesses who were going before a grand jury to prefer a criminal •u(°.in^ng up of 
: also, that he had made a brutal attack upon a gentleman's game- not affect a ver- 
. and had afterwards run away as fast as his legs could carry him, ' and ^1^ ^^|^ ^ 
. mm paid on his behalf to the gamekeqper, to stay proceediugs in an mally delivered 
which had been brought for the assault. The defendants pleaded— first, ^uuSirbs^^ 
inilty ; secondly. That the plaintiff did tamper with the witnesses ; remark wai in. 
, Hat the plaiotiff did assault the gamekeeper, and afterwards nm away Sbe wSct.^^ 
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Com, Pieas. in the manner alleged, and that 5/. was paid on his behalf to stay the action 
brought by the gamekeeper. Replication, De injuria. 

The cause was tried before Bolland, B. at the last Somerset assizes. Evi- 
dence was offered to shew under what circumstances the plaintiff had assaulted 
the gamekeeper, but the evidence was contradictory. Whilst the learned 
judge was summing up, the jury shewed a disposition to find the third issue 
for the defendants, whereupon a discussion took place, and the pkintiiTi 
counsel remarked that a verdict could not be found for the defendants on the 
third issue, unless all the allegations in the third plea were proved. The jury 
turned round, as if to deliberate, and the foreman said, " We are satisfied 
the plaintiff did not run away, but we think his witnesses confirm the de- 
fendants' statement as to the other circumstances of the assault." Tie 
judge then continued to read the evidence, and commented on that portion of 
it which was applicable to the third issue, and he said that to entitle the 
defendants to a verdict, the several allegations in the plea must be substantially 
proved. 

The jury retired from the court, and after they had deliberated upwards of 
two hours, they found a verdict for the plaintiff on the first and second issues, 
and for the defendants on the third issue. 

A rule nisi was obtained to enter a verdict for the plaintiff on the tbird 
issue, on the ground that a special verdict had been given, which, if entered 
according to its legal effect, amounted to a verdict for the plaintiff. 



Bompas, Seijt., Crowder, and Rowe, shewed cause. — ^This is nothing like a 
special verdict. The jury were told by the judge that all the allegations in 
the third plea must be substantially proved ; and they found a general verdict 
for the defendants after two hours' consideration. The remark which was pre- 
viously made was a casual expression of opinion, which the jury were at liberty 
to alter before they finally found a verdict. 

Fraser, Bingham, and Butt, contrct. — It was necessary that all the alle- 
gations in the plea should be proved, to entitle the defendants to a verdict 
The jury expressly stated, that they were of opinion that the plaintiff did not 
run away ; and if the verdict had been recorded at the time, it must have been 
entered, according to its legal effect, for the plaintiff. 

TiNDAL, C. J. — This is an application to alter a verdict after it has been 
found and solemnly recorded, because of an observation made by the jury 
during the summing up of the evidence. It would afford a most dangeroof 
precedent if we were to hold that this is not a good verdict. The jury madf 
expressed their opinion upon a matter of fact ; but until a verdict is recorded, 
the jury may alter their decision. That is so laid down in Co. Lit. 227 b ^— 
" After the verdict is recorded, the jury cannot vary from it ; but before it ii 
recorded, they may vary from the first offer of their verdict, and that ver&t 
which is recorded shall stand." 

The foreman of the jury observed, — ^We find that the running away did nol 
take place ; and then after some conversation between the counsel, the leamed 
judge proceeded to explain to the jury the material points of the case. The juy 
afterwards retire, and remain together for a considerable time, and then find i 
general verdict for the defendants on the third issue. The proper oomse for 
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r'a counBel would have been to insist at the time the remark was ^«'"« ^fe*** 
it amounted to a finding for the plaintiff on the whole of that issue. j^^^ 
he jury would have known that they were in fact finding a verdict v. 

intiff. Dahiel. 

. — ^It would have a dangerous tendency to yield to this application, 
frequently in the habit of giving such opinions before they deliver 
When the jury retired, they had been instructed as to the facts 

"e necessary to be proved; and after consideration thty found a 

rdict. 

I, J. — I am of the same opinion. A verdict is something more 
"6 interlocutory remark. The officer of the court was not called 
:ord it as a verdict. 

jg, J. — ^We should invade the province of the jury, and do that 
!3onstitution does not permit us to do, if we made this rule absolute, 
•nied that the learned judge told the jury that there were three 
cts which the defendants were bound to prove. The jury after- 
'e, and on their return deliver no special verdict, but find the whole 
our of the defendants. 

Rule discharged. 



Arnold r. Arnold. 



Jutte 11. 



'Srr for money lent. Plea — Non-assmnpsit. Verdict for the in indebitatut 

ff^ tusumpsU for 

money lent, it 

applied for a rule nisi to arrest the judgment, on the ground that appeared on the 
i on the record that the writ of summons issued on the 20th of S^^ A*'t*thV'" 
L836 ; and the promise stated in the declaration, which was filed on promise was 

March f was laid, not under a videlicet, on the 27th of February, ^^^ ^^^ ^ ^i^^ 

2 Will. Saund. 171, note (1). it is said, "Where an action was ?^^*\*^^*2f 
ir taking away the plaintiff's wife, and keeping her from him until upon motion in 
, which was some time after the exhibiting of the bill, after verdict •"*•* of judg- 
intifi, judgment was arrested, because the jury must be mtended to date of the 

damages for the whole time mentioned in the declaration. 1 Vent. fiJJJJJ^JJJfyj^f* 
I V. Rich, So in trespass and false imprisonment, the plaintiff de- and that it must 
t the defendant imprisoned him the Ist of October, 9 W. 3, and IS'atTwus^f 
im in prison for four months, and after verdict for the plaintiff and »ct^on which 
lages, judgment was arrested, because, the declaration being of theiMuingof 
r Term, 9 W. 3, and the damages being entire and given for the ^^^ ^*' ^•J 
ent of four months from the Ist of October, it appeared that the trial. 
were given for imprisonment after the action was commenced. 
mend, 329, Bransfield v, Lee. See also Cro. Jac. 618. Hanbury 
S. P." After citing other cases, the rule is laid down as follows : — 
ses seem to establish this principle, that where it is positively and 
.▼erred in the declaration, that the plaintiff has sustained damages 
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Com. PkoM, ^m a cause subsequent to the commencement of the action, or previoas to 
Aaxou) ^^^ plaintiff's having any right of action, and the jury give entire damages, 
judgment will be arrested." Since the Uniformity of Process Act, 2 W. 4, 
c. 29, the issuing of the writ of summons is the commencement of the action. 
Alston V. UndershUl (a). In Com. Dig. Tit. Pleader (C. 19), it is said, " The 
time of a matter charged in the declaration ought to be certainly alleged ; and 
therefore in assumpsit, if the plaintiff omits the day when the promise ww 
made, it is bad." Dickinson v. Plaisted (b) shews the validity of this o^ 
jection. Here it appears on the record, that the cause of action aocnied sAa 
the issuing of the writ, and that vitiates the whole of the proceedings. Aeim 
V. Eels (c), Champion v. Skipweth (d). Com. Dig. Tit. Pleader (3 M. 5.) The 
statute of jeofedls, 16 & 17 Car. 2, c. 8, is only applicable where the day has 
been once truly alleged. [Tindal, C. J. — Matthews ▼. Spicer (e) is a voy 
strong case against you : if the new rules make no difference, there seems to 
be nothing in the objection.] That was a demurrer, but the objection migbt 
have been good in arrest of judgment. A rule nisi having been granted, 

Bompas, Serjt. shewed cause. — Steward v. Lagton (/) is expressly in point 
There the record stated that the writ issued on tiie 24th of June, and that the 
slander for which the action was brought was spoken on the 27th of Jwm, 
and upon motion to arrest the judgment, the Court said there was nothing ia 
the objection. In the cases which have been cited, the day was material ; 
but here the plaintiff must be taken to have proved a cause of action, whidi 
accrued before the writ was issued. 

Newman, contrtt, contended that after verdict the Court would suppose every 
thing to be right, unless as here, the contrary appeared on the record. BaB v. 
Steward ig). He cited Rolle's Abr. 792, pi. 12, in addition to the fmocr 
cases ; and disting^hed Steward v. Lay ton (/), because the date nomst bate 
been laid under a videlicit, which was not done in assumpsit, it not being 
directed in the form promulgated by the judges. 

Tindal, C. J. — ^No ground has been laid for arresting the judgment. TVe 
statute 16 & 17 Car. 2, applies to cases where the day is material. The broad 
ground of our decision here is, that in the common form of indebitatus assmq^ 
sit, the day is wholly immaterial. Cole v. Hawkins (t), and Matthews v. 8picer(i), 
were both decided on that ground. If it be once assumed that the day is im- 
material, it can only then be supposed that a cause of action, which acemed 
before the date of the issuing of the writ, was proved at the trial. In theoaie 
of an action on a promissory note, that could not be done, because there the 
date is material. 



Park, J., Gasblbb, J., and Vauohan, J., concurred. 



Rule discharged. 



(a) 1 Cr. & M. 402. 3 Tyr. 427. 2 Dow. (•) Strange, 806. 

. C. 26. (/)3 Dow. P. C. 

(6) 7 T. R. 474. (i) 1 Wilson. 255, 

(e) 8alk.662. 
(<0 Siderfin, 307. 
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Stuart and others v. Nicholson and Hoole. 

^H£ declaration stated, that before and at the time of the making of the In an action 

IH^mise and committing of the breaches hereinafter mentioned^ and J^m^iSS? 

ence hitherto, the plaintiffs carried on the trade and business of manufeu;- ment and 

rers of stove-grates and fenders, under and by the name, style, and firm of "^^ ^tcXm- 



). Stuart, Smith, & Co. ; .and in the prosecution and exercise of their said ^j^^n «tated that 
ide and business, during aU that time, laid out large sums of money in and contented lo 
OBt the inventing, designing, making and producing, and causing to be in- ^^^ certain 
nted, designed, and made, and in and about the purchasing and- procuring award ofarbi. 
fcn new and original patterns and models for the said stove and fender ^^^^^l^l^ 
un&ctories in their said business as aforesaid, (to wit, at Sheffield, in the wards signed 
onty of York;) and the defendants, during all the time aforesaid, were also Jnd*under-*"* 
mu^Burturers of stoves and fenders, (to wit,) at Sheffield aforesaid. That taking which 
fore and at the time of the m'aking of the promise hereinafter mentioned, the tors directed 
id patterns of the plaintiffs, invented, produced, and purchased by them, from ^{|*^ ^^^7 
ae to time, had been frequently pirated, and the models thereof abstracted Hetd^ that * 
m the premises of the plaintiffs for clandestine and surreptitious imitation, P">jf o^J*»e de- 
e» and copy of the said patterns, whereby the plaintiffs were greatly injured, nature to the 
mssed, and oppressed, and impoverished in the exercise of their said trade u^Swiakinff"*^ 
d business. That before and at the time of the making of the promise of the was sufficient 
fendants hereinafter mentioned, (to wit,) on the 18th of October, 1831, one they1?»dsubl 
ffae said patterns of the plaintiffs had been and was found on the premises matted the 
the defendants, and divers disputes and differences, and certain legal pro- pute to arbitnu 
ednig^ thereon arose touching the same between the plaintiffs and defend- ^^^°- .j^ . . 
ts. That thereupon, on the day and year aforesaid, in order then to settle an agreeineni 
ewd dispntee and differences, and put an end to the said legal proceedings, {^liSSJ^,*^ 
dtoascertam, define, and regulate the conditions, terms, and agreement on pattemsTorone 
lich the plaintiffs and defendants should thereafter carry on their said busi- |[^^q ^^ j^^J^ 
m respectively touching the patterns of the said plaintiffs in their said trade ^^ i> not ille. 
d bosmess, it was then agreed to refer the wl||ple matter to, and leave it in m restraint of 
i hands of, mutual friends of the plaintiffs and defendants, for their direction, ^^^^ 
ding, award, and determination touching and concerning the same; and 
srenpon, on the day and year aforesaid, in consideration of the premises, 
1 tihat the plaintiffis would consent to refer the said disputes to certain mutual 
ends, (to wit,) Messrs. J. L., G. R., and R. S., and leave the whole matter 
oreaaid, and the said disputes, differences, and legal proceedings in their 
nds, for their award, direction, and determination, and would agree with 
d feithfully promise the defendants to abide by, perform, and keep their 
'ard, finding, direction, and determination in the same, the defendants then 
reed to refer the whole matters aforesaid, and the said disputes, differences, 
d illegal proceedings, to the said J. L., G. R., and R. S., and faithfully pro- 
sed the plaintiffs to abide by, perform, and keep their award, finding, direc- 
Q, and determination in the same. That the plaintiffs and defendants then 
erred the whole matters aforesaid, and the said disputes, differences, and 
pid proceedings, to the said J. L., G. R., and R. S., for their award, direc- 
n, and determination, of which the defendants then had notice; and the 
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Com. Pleat, said J. L., G. R., and R. S., afterwards, thereupon, on the said day and year 
Stuaut aforesaid, entered into and upon the whole matters of the said disputes, differ- 
f. ences, and legal proceeedings, and afterwards, on the 19th of October, 1831, 

awarded, found, directed, and determined in the same that the defendants 
should pay a certain large sum of money, (to wit,) the sum of 200/., (in the 
premises aforesaid so referred.) to the plaintiffs, and that they the defendants 
should make and sign, and perform and keep, the matters on the defendants' 
part and hehalf to he performed and kept, of and in a certain memorandum in 
writing, to the effect and form following, (that is to say,) " that they the de- 
fendants thereby acknowledged having received the patterns of the plaintifi 
surreptitiously and clandestinely, and that one was found on the defendants' 
premises on the 12th day of October, 1831, for which the defendants were 
sorry, and then bound themselves from that day, (to wit,) from the 19th daj 
of October, 1831, not to use, directly or indirectly, any patterns of the plain- 
tiffs, . on any account whatsoever, until the patterns should have htea oat t 
clear twelve months from the time the said plaintiffs should have had any one 
pattern in the market; and that thereby it should be mutually agreed that the 
said document, then so signed by the defendants as aforesaid, should not be 
printed in any newspaper or otherwise, and that only two written oqiies 
should ever be in circulation." The plaintiffs then said that they, relying on 
the said promise and undertaking of the defendants in that behalf, had always 
abided by, performed, and kept the award, finding, direction, and detennina- 
tion of the said J. L., G. R., and R. S., in the said matter, and in the said 
disputes, differences, and legal proceedings, and afterwards, on the said 19di 
of October, 1831, received of the defendants the said sum of money, (to wit,) 
2001., pursuant to and upon the said finding, award, determination, and direc- 
tion of the said J. L., G. R„ and R. S., and had not printed the said document, 
or caused the same to be printed, in any newspaper, or otherwise, and did not 
circulate, or cause to be circulated, more than two written copies of the sud 
document. And the plaintiffs further said, that although the defendants, on 
the said 19th of October, 1831, paid the sum of money, (to wit,) 2(X)/. to the 
plaintiffs, pursuant to and under and upon the said award, finding, determina- 
tion, and direction of the said J. L., G. R., and R. S., and also then made and 
signed the said memorandum in writing, to the effect and form before men- 
tioned, and deHvered the same to the plaintiffs ; and although the said disputes, 
differences, and legal proceedings, upon, and by virtue of the said award, find- 
ing, direction, and determination of the said J. L., G. R., and R. S., then 
wholly ceased, determined, and were put an end to, nevertheless the defendants, 
from the making and signing of the said memorandum, wholly refused and 
neglected to perform or keep the said memorandum in writing, and the matters 
thereof, on the defendants' part and behalf to be performed and kept, or any 
part thereof ; but, on the contrary thereof, broke their said promise to the 
plaintiffs. The plaintiffs then averred, that after the making and signing of 
the said memorandum, (to wit,) on the 20th October, 1831, and on divers other 
days and times, from that day to the commencement of this suit, they ex- 
pended large sums of money and labour in and about the inventing, deign- 
ing, and producing, and causing to be invented, designed, and produced, and 
in and about purchasing and procuring divers new patterns and models, in tiie 
prosecution and exercise of the business and trade of the plaintiffs as aforesaid; 
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ind IB 8o dmng, the pltintilb, after the making and signing of the said me- Com. Pleii. 
Btorandmn in writing, (to wit), on the Ist oi August, 1835, at Sheffield afore- 8tua«t 
said, invented and designed a certain pattern (to wit) of a certain fender, at v. 

considerable cost and labour to them the plaintiffs, from the use whereof and 
firom the sale of fenders from the said pattern, large profits and gains woold 
have arisen to them die plaintifla within and dming twelve months from the 
mveBtion and design thereof, and from the time the said plaintiffs had the 
same in the market ; but for the breach of promise and misconduct of the de- 
fieiidants hereinafter next mentioned ; yet the defendants, well knowing the 
premises and not regarding their said prcHnise to the plaintiffs, but contriving 
and intending to defraud the plaintifis, in that behalf, afterwards- and after the 
aaid plaintiift had had the same in the said market, and long before the ex- 
pkatioa of twelve months from the time of the said invention and design of 
€be said lender, and the dme when the said plaintiffs first had the same in the 
said market, (to wit) on the 1st of August, 1835, and on divers days between 
that time and twdve months next following the time when the plaintiffs first 
had the same in the market, did use directly and indirectly the said pattern of 
the said fbnder of the plaintiffs, and then made divers (to wit) 2000 fenders, 
from the use, direct and indirect of the said pattern, and in imitation and copy 
thereof; and then sold divers (to wit) 2000 fenders from the use, direct and 
indireet of the said pattern, and in imitation and copy thereof, and after and 
aeeording to the sakl pattern of the said fender; by reason whereof the 
pkintiffii sustained great injury and damage in the maricet, and were unable to 
adl and dispose of fenders to the same extent as they would have done of the 
acid pattern ; and tiie plaintiffs further said, that the defendants did not incur 
the like or any expenses in and about the making and working fenders of the 
said pattern, and were thereby enabled to sell, and did in fact sell, within a 
year of the time when the pattern of the said fender of the plaintiffs first came 
into the market, divers (to wit) 10,000 fenders as aforesaid, so made by use, 
direct and indirect, of the said pattern of the' plaintiffs, below the price at 
wfaidi tlie plaintiffs did seU the same ; and divers persons, (to wit) one T. P., 
one E. G., one J. H., one J. B., one J. £., Messrs. B. and H., Messrs. B. 
and Sons, and others, who before that time had been and usually were cus- 
tcmiers of the plaintiff^, and would have bought divers (to wit) 2000 fenders 
of the said pattern, of and from the plaintiffs, but for the pracy and breach of 
proBuae of the defendants as afcn-esaid, for a long space of time, within a year 
of the time when tlie pattern of the said fender of the plaintiffs first came into 
the market, bought and purchased of the defendants divers, (to wit,) 2000 
faadera mi made by the defendants, in direct and indirect use of the said 
pattern of the said fender of the plaintiffs ; and divers other persons, (to wit.) 
tlie aaid several persons aforesaid respectively, and divers others, refused to 
boy or take the said fenders of the said pattern, of or from the plaintiffs, of all 
wl^ premiaes the defendants had notice ; and by reason of the said several 
premiflea the plaintiffs lost divers great gains and profits, which they other- 
wise would have made, of and from the sale and use of the said pattern of the 
said fender, invented and belonging to the plaintiffs as aforesaid; and the 
|ilsiatifii said, tiiat by reason of the premises, and of the defendants selling 
and c^Raitig ihe fenders of the said pattern in the market, at a much less 
price than the plaintiffs could afford to do, they, the plaintiffs, having incurred 
cost and labour in producing, inventing, and designing the same, which the 
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V. 

NiOHOLtoy. 



19* TERM REPORTS in the COMMON PLEAS. 

Com. Pleat, defendants did not incur, divers persons, (to wit,) Messrs. M. and L., and 
Stuart divers others, refused to do further business with the plaintiffs, unless the 
plaintiffs would sell and let them have the fenders of the said pattern at the 
said reduced price at which the same were offered in the market by the de- 
fendants. 

The second count stated the introductory circumstances, which led to the ar- 
bitration and award ; and the signature and delivery by the defendants of the 
memorandum. It was then alleged, that in consideration of the said premises, and 
that the plaintifis would abide ,by, perform, and keep the said award, on the part 
of the plaintiffs to be performed and kept, the defendants faithfully promised the 
plaintifis not to use directly or indirectly, thereafter, any patterns of the plaintifi, 
on any account whatever, until the patterns had been out twelve months firom 
the time the plaintiffs should have had any one pattern in the market, accord- 
ing to the said memorandum of agreement, and the award and direction of 
the said arbitrators : — Averment, that the plaintiffs, confiding in the said last- 
mentioned promise, invented and produced a pattern of a fender in the market, 
of which the defendants had notice ; with a breach as before. 

Pleas — First, non-assumpsit; secondly, that the plaintiffs did not invent 
the fenders ; and, thirdly, that the defendants did not use or sell fenders in 
imitation of the plaintiffs. Issue was joined on all the pleas. 

At the trial, before Lord Denman, C. J., at the last York assizes, a verdict 
was found for the plaintiffs, with 200/. damages. Several fender-sellers were 
examined, to prove the facts stated in the declaration ; but the only evidence 
which was offered to shew that the defendant Hoole had ever consented to the 
arbitration, consisted of the proof of his signature to the memorandum of 
agreement set forth in the declaration. It was contended for the defendants, 
that this evidence was insufficient, but the learned judge overruled the ob- 
jection. 

Maule moved for a rule nisi, in pursuance of leave reserved, to enter a non- 
suit upon the ground which was taken at the trial, and also for a new trial, 
and to arrest the judgment. The memorandum of agreement does not shew 
upon what consideration the promise was made, and non-assumpsit puts the 
promise in issue. This is an implied, and not an express promise, and therefore 
the plaintiffs were bound to prove the facts from which the implication arises. 

Under the new rules (a), the plea of non-assumpsit puts in issue whether 
the promise was made upon the alleged consideration : so it is a denial of the 
fact of a warranty having been given ** upon the alleged consideration." Pof- 
senger v. Brooks (b) need not be disputed, because there the declaration stated 
the agreement ; but the defendant offered new aifirmative matter to shew that 
the plaintiff had defrauded the defendant, and it was properly held that sudi 
a defence ought to have been specially pleaded. And the award is bad, as 
being in restraint of trade ; and if bad, there is no good consideration to sup- 
port the promise, as every promise ought to appear on the record to be made 
on good consideration. A rule nisi having been granted, 

Cresswell and Hoggins shewed cause. There was abundant evidence to go 
to the jury, to shew that both the defendants had consented to the arbitration : 

(a) IJil. T. 4 W. i. Tit. Assumpsit. (b) 1 Scott, 660. 1 Hodges, 123. 1 Bing. 

N. C. 687. 
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the proof that they signed the agreement was of itself sufficient. No objection 
was made at the trial as to the proof of the consideration, and it is now too 
late ; and it must be taken that the facts, which are stated in the declaration, 
are true. The defendants admit that they had surreptitiously obtained a pat- 
tern belonging to the plaintiffs, and that disputes and differences had arisen, 
and for the purpose of avoiding further discussion, the arbitration was agreed 
to. That is a sufficient consideration. Nor is the award bad, as being in 
restraint of trade. Homer v. Ashford (c). 



Com, Pleat, 
Stuakt 

9. 
NiCHOLSOX, 



Mmde and Alexander, carUrd, The plaintiffs ought to have given evidence 
of the original submission to arbitration. . The signature of the agreement by 
Hoole afforded no proof of the submission. No action could have been main- 
tained upon the agreement alone, and therefore the introductory matters were 
introduced. Under the new rules, a distinction is taken between an implied 
and an express promise ; but when the plaintiff relies upon an implied pro- 
mise, he is bound to shew the facts from which it arises. In Wallis v. Broad- 
hent (</), the declaration stated the terms of an old agreement, and a subse- 
quent arrangement that the defendant should hold upon the terms of that 
agreement at a different rent ; and, upon a plea of non-assumpsit, it was held 
that the first agreement must be proved, and Pattison, J., said, " The plain- 
tiffs are obliged to rely on the implied contract. Then non-assumpsit denies 
all the matters of fact from wHich the implied contract may be implied by law. 
If so, then it is necessary for the plaintiffs to prove the original term of the 
holding, and the transfer of the tenancy ; and that the defendant continued to 
hold the premises, with the exception of the mere change in the amoimt of the 
rent, upon all the old terms of the original agreement." And the award is 

bad, as being in restraint of trade. Homer v. Greaves (c) ; Hitchcock v. 
Cohen if). 

Cur. adv. vult. 

TiNDAL, C. J. — ^There have been two objections urged on the part of the 
defendants under this rule ; one against the verdict which has been found for 
the plaintiffs, the other, in arrest of judgment. The principal objection 
which was urged at the trial against the plaintifis' right to recover, and upon 
which the learned judge, who tried the cause, was strongly pressed to nonsuit 
the plaintiff, was, that there was no evidence of the submission of the two de- 
fendants to the reference, the award under which, forms the groundwork of the 
action. But we think the signature of the memorandimi of agreement by both 
the defendants, which agreement was directed by the arbitrators, after the in- 
Testigation of the case, to be given by the defendants, was a sufficient recog- 
nition of the authority of the arbitrators to supply the place of a more regular 
and formal submission. In the argument before the Court, another objection 
has been taken, and strongly urged upon our attention, viz., that there is no 
evidence whatever to connect the promise with the consideration alleged in 
the declaration ; and that, under the plea of non-assimipsit, the plaintiff is 
bound to shew that the promise, which he alleges to have been made, was 
groimded on the previous consideration, or state of facts alleged by him, as its 



(c) 3 Bing. 323; 11 Moore, 91. 

(d) i Har. ft WoU. 40. 



(e) 7 Bing. 735 ; 5 M. & P. 766. 
(/) Not yet reported in K. B. 
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groundwork and support. Wkkont giving any opinion whatever on tiiat ab- 
stract question, we think the objection cannot, m any event, be allowed in this 
case : first, because the objection was not taken at the trial, which, if taken at 
that time, might have been removed by further evidence : and, secondly, be- 
cause we are unable to see, upon the evidence, any state of facts other than, 
and different from, those alleged in the declaration, to which the promise can 
by possibiUty apply. The several facts stated in the dedaraftion were proved, 
and the promise was proved in writing by the signature of the parties : we 
see no other circumstances, than those which preceded, which could form the 
consideration. As to the motion In arrest of judgment, we think the pomt 
raised, that the agreement was in restraint of trade, is &r too doubtful, upon 
the allegations in this declaration, to justify us in arresting the judgment. 
The objection appears, upon the record, if the defendants shall be advised fur- 
ther to insist upon it, and we give our judgment for the plaintifis. 



JuneHh. 



Granger v. Taunton. 



^« Saw* TJENBERSON obtained a rule nisi to discharge a rule which had heen 



section of 6 \l^. 
4, c 7ftf the 
therift'of Ojt. 
Jbrd is not re- 
paired to exe- 
cute, in Oxm 
fird^ wriu 
which iMue 






served upon the sheriff of the city of Oxford, requiring him to return a 
writ of ca. M. in an action which had been brought in this court. It ap- 
peared by affidavit that, previously to the Municipal Act, 6 W. 4, c. 76, the 
bailiff of Oxford had the execution of writs from the city courts, but that the 
sheriff of Oxfordshire executed all writs which issued from the superior courts, 
rior courts. ^^ contended that notwithstanding sec. 61 of the statute (a), the sheriff of the 
county was the proper ofiScer to return this writ of ca. sa. 



Kelly shewed cause. — It is the manifest object of the 61st section of the 
statute to render the practice uniform in all the cities and towns th^^em 
mentioned ; and in many of those places, as Southampton and Poole, the sheriff 
had the execution of all writs which issued from the superior oourta. 

Henderson, contrcL, was stopped by the court. 

TiNUAL, C. J. — ^This case arises on the 61st section of the 6 W. 4, c. 76, 
which directs, that the sheriffs appointed by the town councils shall execute 
the ofiice with the like duties and powers as the sheriff or the person filling the 
office of sheriff would have had if the act had not passed. The bailiffs of 
Oxford did not return the writs which issued from the superior courts^ and we 



(a) Section 61st enacU, "That in the 
city of Oj^ford, in the town ofBertoiek-upon- 
Tweed, and in the counties of the cities of 
Bristol^ Canterlfuryy Chester^ Coventry, Ex- 
e/er, Qioucester, Lichfieid, Lincoln, Norwich, 
fVorcester, and York, imd in the counties of 
the towns of Carmarthen^ Haverfoidwest^ 
Kingston-upon-HuU, Newcaslle-upon- Tyne, 
Nottingham, Poole, and Southampton, the 
council shall, on the first day of November 
in every year, appoint a fit person to exe- 
cute the office of sherifiT, with tle^ke duties 



and powers as the sheriff, or the penoa 
iiUingr the office of sheriff, in the said 
town and counties respectively would have 
had if this act had not passed; and every 
person who, at the time of the passings of this 
act, shaU hold the office or execute the do- 
ties of sheriff in the said town and countiei 
respectively, shall continue to hold and exe- 
cute the same until the first appointment of 
a sheriff therein under the provisions of this 
act, and no longer." 
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■ban give fiiH effect to tibe sectkn hj giving tlw aheriff of Ocpf^rd the tame Com, PUtu. 
powera aa they had. If die legialatare had intended to take from the sheriff o^I^^k 
«f the county the executioii of write from the aqperior courts, in Oafard, aome 
more express enactment would have appeared. 

Park, J., Gabslxb, J., and VAuaHAir, J., concurTed. 

Rule absolute. 



Tauxtoit. 



Armstrong v. Free. 



ilfoySS. 



^HIS was an action to recover 15/., being the amount of money expended Where lew 

by the plaintiff in repairing certain premises which had been occupied by ,o^t lo be 

the defendant as his tenant, under an agreement to keep them in repair. At '^▼^'^ die 

the trial, before Tindal, C. J., the plaintiff proved the value of the repairs, and gnwt a new 

the defendant called no etidence in answer; but the jury nevertheless returned ^'rffLl^^* 

a verdict in favour of the defendant. npoo a pcnrene 

verdict, 
. although the 

JR. V. Richards moved for a new trial, without payment of costs. He sub- verdict wae 

mitted that this was a perverse verdict, and that in such cases the Court would ^••"^ ^"»fr 

grant a new trial without requiring the plaintiff to pay the costs of the former 

trial. 

Tindal, C. J. — If I had been a juryman, I should have decided in favour of 
the plaintiff, and the verdict has undoubtedly taken a wrong course; but we 
have a g^eral rule, that when the damages are so small a new trial shall not 
be granted. 

Park, J., concurred. 

Vaughan, J. — ^It is mercy to the parties not to interfere. 

Rule refused (a). 

(a) See Jonta v. DaUf 9 Price, 591; v. Underwood, M'Le. fc Younge,266; and 
OrooM T. SpeakmoMf 8 Moore, 339; Manning Frooman v. Price, I Y. fc J. 402. 



Perqueres v. Bell. jir^^si. 

'DALL moved to make a rule absolute for judgment as in case of a nonsuit. Upon default 
the plsuntiff having failed to try the cause in pursuance of a peremptory pe^ptory * 

it it no excoae 
Petersdorf nhewed cause, upon an affidavit, which stated that the cause was )J^MiMeor\ 
not tried in consequence of the absence of two material and neceaaary material and 
witnesses- !!?^ ''^ 
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Com. Pleat* Tindal, C. J. — Yoa ought to have applied to the Court to get rid of the 
PERouvaxs '"^d^rt^^^^i^ when you found you could not find the witnesses. This is merely 
V. going over the same ground again, and making a peremptory undertaking to 

amount to nothing. The rule must be made absolute. 

Park> J., Gabslbb, J., and Vaughan, J., concurred. 

Rule absolute. 



BSLL. 



END OF TRINITY TERM. 



CASES 



ARGUED AND DETERMINED 



IN TBI 



COURT OF COMMON PLEAS, 



IN 



Michaelmas Term, 1836« 



Doe dem. March v. Roe. 

Nov.7» 

/^HADWICK JONES moTed for judgment against the casual ejector. The Under tpecUl 
affidavits shewed that the attomies' derk went to the premises to serve the g JSeabSSu 
declaration in ejectment, when the daughter of the tenant in possession looked for mdgmcDt 
out of the first floor window, but refused to open the front door : the deda- ^muileieeuir 
ration was then read to her, and one copy of it was thrown down the area, will be granted, 
and another copy was affixed to the front door of the house. A second tenantin pot- 
attempt to serve the declaration was subsequently made, when a servant spoke J!^j!!l^?^^ 
to the applicant from the area, but she refused to open the front door, and lerfeflL^ 
said her master was not at ho^e, and that she did not know whether he had 
received the copy which had been before left : another copy of the declaration 
was left with her, and whilst the derk was explaining the purport of it to her, 
a man's voice was heard within the house. The tenant in possession subse- 
quently wrote a letter to the attorney, in which he said that he was desirous 
of getting rid of the annoyance, and did not desire to put his landlord to ex- 
pense, and proposed a meeting to arrange the terms upon which he should 
give up the premises, and upon such meeting he proposed certain terms which 
were not accepted. 

TiNDAL, C. J. — ^Take a rule absolute. 

Gasblbs, J., BosANQUBT, J., and Vauohan^ J., agreed. 

(a) See Dot d. Buttram t. Roe, 1 WHl. Wol. k Day. 69. 
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Nov. 2, 



Sherwood's Bail. 



5f SS dS^Sk! TOMLINSON moved to juatify bail by affidavit, 
log of bail be 

S??ef»dMt'i Humfrey objected, that it appeared, by referring to the bail-piece, that the 
attorney, it is affidavit of the due taking of the bail was sworn before the defendant's at- 
^**^ "* tomey. The Conrt allowed the ob^ectioii, bat granted titoe to amend the 

affidavit on payment of costs. 

Cor. — ^TiNDAU 0. J., Gasblbb, J., Bosanqubt, J., and Vauoham, J. 



Noo,2. 



Stevens v. Underwood. 



. An order was 
niade at cham- 
bers, requiring 
theplaintiffor 
his agent (who 
attended the 
summons,) to 
give forther 
particulars of 
demand I the 
order not being 
oomDiied with, 
a rule nM was 
obtained, call* 
ing on the 
plaiBtiff*saU 
tomey to give 
further pattion* 
lars of demand. 
Upon shewing 
cause: JTMd, 
thsttserrfee of 
the rale on tiie 
^imiffwas 
msuttcisoL 



ANDREWS, Seijt., shewed cause against a rule, which called upon the plain- 
tiff's attorney to shew caoBe why he riiould not deliver Ibrther and better 
particulars of the plaintiff's demand. He objected that there was a defect in 
the service of the rule, as the affidavits on the other side shewed that it had 
been served on the plaintiff, but not on his attorney. 

Mansel contrd. — It appears, by the affidavits, that the plaintiff's attorney 
had attended before a judge at chambers, when an order was made requiring 
the plaintiff, or hit agent, to give further and better particulars. The present 
rule was obtained in consequence of that order not having been obeyed ; %jA 
as the attorney was present when the judge's order was made, he xtnist be 
taken to be cognizant of the circumstances. 

Tikdal, C. J. — ^The defendant has mistaken his course. He obtaiiis a nle 
against the plaintiff*s attorney, but neglects to servt it ujpon him. It is uaA 
that the attorney must take notice of this application, because he was present 
at the judge's chambers when the order was made ; but that is not sufficient, 
because it frequently happens that orders are made, and afterwards waived. 

Gabblbb, J., BosAKQVST, J., and VAtrotiAK, J., agreed; 

Rule discharged. 



iV09.9. 



Verb v. Moore. 



Where an ac TILTOTION to review the prothonotary's taxation of costs. The action wa» 
bnmghtiniSrar- brought by the indorsee against the drawer of a bill of exchange, which 

'^chan * ***nd^ became due on the 24th of June. The venue was laid in Surrey, and the de- 

the prothono. fendant pleaded that he had not received due notice of the dishonour of the 

tanr taxed the 

plaintiff *s costs as if the venue hsd been laid in London^ where the attomef and witnesses 

resided; it was held that the taxation was incorrect, and that the plaintiff was entitled to the 

costs of trjhig the cause in Surrey, 



^ 
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biU by the accq)tor. The cause came on for trial at the Guildford assizes, 
before Gaselee, J., but no defence was offered, and a verdict was taken for 
the plaintiff for 300/. The learned judge granted speedy execution for 100/. 
The prothonotary, in taxing the costs, refused to allow the plaintiff greater 
costs than he would have been entitled to receive if the cause had been tried 
in, London, where the plaintiff's witness and the attorney resided, and up- 
wiu-ds of 20/. was disallowed on this ground. 
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Thesiger, in support of the application. — ^The bill did not become due until 
it was too late to try the cause at the sittings in London ; and it may be 
admitted that the plaintiff's object in laying the venue in Surrey, was to 
obtain a more speedy execution to recover his debt, llie defendant by 
pleading a defence, which, not being proved, must be taken to be without 
foundation, compelled the plaintiff to try the cause. 

WUde, Serjt., shewed cause in the first instance. If this motion is suc- 
cessful, a cause may be taken for trial to distant counties just as it may 
happen to suit the convenience or pleasure of the plaintiff's attorney. 
The witness and the attorney both resided in London, and the prothonotary 
exercised his discretion in refusing to allow more costs than the plaintiff 
could have received in London, It is the inveterate general practice, 
that the Court will not interfere with the prothonotary in a case like the 
present. The costs of counsel, briefs, and witnesses, are always in his dis- 
cretion ; and it is only where a general principle is incorrectly acted upon, 
that the Court will hiterfere (a). \Tindal, C. J. — Did not the prothonotary 
lay down a principle in this case ?] It is a mere question of amount, and 
the . discretion is a wholesome one, and is calculated to do justice to all 
parties. [Bosanquet, J. — The difficulty I feel is this : that a discussion will 
take place before the prothonotary, in all cases where the venue is transitory.] 
The plaintiff has no right to speculate on obtaining a speedy execution to 
recover his debt, but he ought to have laid the venue and tried the cause in 
London or Middleges, 

TiNDAL, C. J. — I feel some difficulty in giving the prothonotary so much 
power; and as the case involves an important principle, we will ascertain 
what the practice is in the other Courts. 

On a subsequent day, the Court said that the practice in the other courts 
was to allow full costs in cases similar to this, and the taxation was ordered 
to be reviewed. 

Rule accordingly. 

(a) Mr. Prothonotary Watlingfton stated according to the usual practice of the 
to the Court, that the costs had been taxed office. 
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Johnson and another v. Windle and another. 



Kav.B. 



Aproroisaorf 'T'ROVER to recover a promissory note, of which the following is a 



note wu «?en copy : — 



b? the M«.v»- - ^ 

dutt to the " Milford Wharf, London, 30th March, 1836. 

abie^ttftbSr^" " ^^ ^^^^^ ^^^^ ^^^^* ^^ promise to pay C. Johnson and Sons, or order, 
order, sixty thirty pounds value received in coals, ex ship Two Brothers ; at Messrs. 

TYen^t^'wr Goslings ^A Sharpe, 

Btolen by (Simed), " W. and C. Windle." 

thepIainUflTs v & /» 

clerk, and by 

meanf of The declaration was in the usual form, and alleged that the plaintiffs were 

nient8,payment l^^'^^ly possessed of the note, as of their own property. The defendants 

w«8 obtained pleaded, first, the s^eneral issue, not guilty ; secondly, that the plaintiffs were 

from the defen- . , _t „ ^ , r -.i. • _^ /Ix. j • 

daotB, when ^ot lawfully possessed, as of their own property, of the said promissory note, 

the note arrifed in manner and form as in the declaration alleged. Upon these pleas issues 
at maturity, i . • i 

the plaintiffs were joined ; and hy consent the following facts were stated m a special case 

to/l^^'t '<" "»« °P'"'°» of tl»e Court. 

that it had been The plaintiffs are coal factors ; the defendants are coal merchants. Both 

defendants * parties carry on business in London : the former under the firm of Charles 
hating refused Johnson and Sons ; the latter under the firm of William and Charles Windk. 
note to the '^^ defendants are the makers of the promissory note before set forth. The 
S'w^^'h '"" plaintiffs are the payees therein mentioned. The note in question was made 
action of trover and drawn by the defendants on the day of its date, and delivered by th»n 
aMe'torecover ^ ^^^ plaintiff's in the usual course of business, in part pa3rment for part of t 
it. cargo of coals. The note was afterwards stolen from the plaintiffs ; at the 

time it was so stolen, there was no indorsement upon it. On the day when 
it became due, Messrs. Wilkins were holders of the said note for value, and 
the same was presented by a clerk of Messrs. Gfyn, bankers in London, 
on account of the said Messrs. Wilkins, to Messrs. Gosling and Sharpe for 
payment. They, as the defendants' bankers, paid the note, and debited the 
defendants' account with the sum paid ; they afterwards handed over the 
note to the defendants, in whose possession it now remains. Upon the 
delivery of the note to the defendants by Messrs. Gosling and Sharpe, and 
whilst it remained in the defendants' possession, and before the commence- 
ment of this suit, the plaintiffs demanded the note of the defendants, but 
they refused to giv£ it up. Afterwards, the present action was commenced. 
The promissory note was never indorsed by the plaintiffs, or by their au- 
thority ; nor was any person ever authorized by them to receive the amount 
thereof. At the time when the note was handed over to the defendants, the 
following indorsements appeared upon the back of it : — 

By C. Johnson and Sons, to Mr. John Atkin. 

John Atkin, 
George Wright. 
All the mdorsements on the note are forgeries, in the handwriting of one 
George Wryghte, who at the time the note was made and delivered to the 
plaintiffs, and for some time afterwards, was a clerk in their employ. The 
note was stolen from the plaintiffs by George Wryghte, whilst he was in their 
service. 
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The defendants had no notice that the indorsement of C. Johnson and Sons 
vras a forgery, at the time Messrs. Gosling and Sharps paid the same, nor 
for upwards of six weeks afterwards, when notice was given to the defen- 
dants of that fact, and when the plaintiffs first discovered that the note had 
been stolen. 

If the Court upon the circumstances above stated should be of opinion that 
the plaintifis were entitled to the property and to the possession of the note, 
when the same was demanded as aforesaid, and that there is sufficient evi- 
dence of a conversion by the defendants, the pleas are to be withdrawn, and 
judgment is to be entered for the plaintiffs by confession. If the Court 
shall be of opinion that the plainti£fis were not so entitled, or that there is not 
sufficient evidence of a conversion, then judgment of nolle prosequi is to be 
entered. 



Com. Pleat. 



JOBMdOK 

V. 

WlHDLE. 



ChanneU for the plaintifis. — ^The plaintiiSfs had the property in the note 
vested in them, and it has never been divested. The note would not pass 
by delivery, because it was payable to order, and therefore the cases where 
notes have been negotiable by a mere delivery, do not apply. The pay- 
ment by the bankers was not a payment to the plaintiffs, because they had 
never indorsed the bill; and the rule is well established that no property 
passes by a forged indorsement. Smith v. Sheppard (a). Mead v. Young (6), 
Cheap V. Harley (c), Forster v. Clements (d). Nothing but payment to the 
plaintififs, or to their order, would divest the property in the bill out of them, 
for it does not appear that they had been guilty of any negligence. If that 
circumstance were relied upon, the negligence ought to have been expressly 
stated. The defendants are in the same situation as if they had innocently 
received the goods of a bankrupt, after an act of bankruptcy. 

J. Bagley, contrct. — It is admitted that the defendants pud the note when it 
became due, to a holder for value. The questions are, first, whether this was 
a valid payment as against the plaintiffs ; and secondly, if it was not, whether 
it was altogether so invalid, as to enable the plaintiffis to throw the loss upon 
the defendants. The distinction between instruments which are securities 
for money, and instruments which form the ordinary currency of the country, 
is remarked upon in Lang v. Smith (e). Here the note was negotiable to 
the order of the plaintiffs ; and the defendants had no means of judging of 
the authenticity of the indorsements. It also appears that the plaintiffs 
vrere guilty of gross negligence. If the note had been properly taken care 
of, the loss would have been discovered within a less period than six weeks ; 
and if the theft had been promptly ascertained, measures might have l)een 
taken to prevent any damage to the defendants. In Morrison v. Buchanan (/), 
where the clerk of a party who left a bill of exchange, enabled a stranger to 
discover the mark or number upon it ; in consequence of which, the bill was 
delivered out to one who had no right to receive it, it was held that the 
party who so delivered it was not liable to an action of trover. 



(a) Sel ca. 343. Chitty on Bills, 287. 8th 
edition. 

(b) 4 T. R. 30. 

(c) Cited in Allen v. Dundat, 3 T. R. 127. 



(</)3Campb. 17. 
(e) 7 Bing^h. 292. 
(/) 6 Car. A P. 18. 
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Com. Pleat, 



JOHNSOV 

V. 
WlWDLE. 



TiNDAL, C. J.— It would be attended with most dangerous consequences 
if we were to give legality to a forged indorsement on a bill of exchange. 
The general rule is, that a forged indorsement gives no title ; but the ar- 
gument advanced for the defendants is, that such gross negligence appears on 
the part of the plaintiffs, as to take this csise out of the operation of the general 
rule. But the statements in the case leave us in doubt as to the deg^ree of 
negligence ; and, for any thing which appears to the contrary, the plaintifis 
might have taken ordinary care of the bill of exchange. If such a defence was 
intended there ought to have been a more precise statement to shew the ne- 
ghgence, but on the facts before us our judgment must be for the plaintiffs. 



Gasblee, J. — In the case relied upon, negligence was expressly proved, 
but here no allegation of neghgence appears. 

Vaughan, J. — ^The plaintifis have made out all the allegations which are 
essential in an action of trover. No fact is stated from which negligence can 
be inferred, and this case is therefore distinguishable from that which has 
been cited. 

BosANQUET, J. — I am of the same opinion. The note appeared upon the 
face of it to be the property of the plaintiffs, and the indorsements were alto- 
gether a nullity. The note having been demanded and refused, there is 
sufficient evidence of a conversion, and the plaintiffs are entitled to recover. 

Judgment for the plaintiffs. 



Nov, A, 



Prole and another. Administrators of W. S. Andrews, 

deceased, v. Wiggins. 



In an action on 
a bond by the 
adminiRtratori 
of the obligee, 
it was pleaded 
that the bond 
was gifen in 
pursuance of a 
corrupt agree- 
ment, that the 
obligee should 



"TJEBT, on a bond, conditioned to pay W, S. Andrews 200/., with interest. 

Plea — that the said W. S. Andrews, before and at the time of making 

the said writing obligatory, used, exercised, and carried on the art, mystery, 

and profession of a surgeon, apothecary, and man-midwife ; and the said 

W. S, Andrews, so using, exercising, and carrying on the said art, mystery, 

and profession of a surgeon, apothecary, and man-midwife, as aforesaid, 

heretofore and before the making of the said supposed writing obligatory, 

take" ihe son of to wit, on the lOth of July, 1828, at London, aforesaid, it was unlawfully and 

his apprentice" corruptly agreed by and between the said W, S. Andrews and the defendant, 

that the said W. S, Andrews would take G. H, Wiggins, son of the defendant, 
as his apprentice, to learn the art, mystery, or profession of a surgeon, apothe- 
cary, and man-midwife, for the term of two years ; but that in and by certain 
articles of agreement of apprenticeship to be made and entered into by and 



to learn the 
profession of 
surgeon, apo- 
thecary, and 
inan-midwife, 
for two years 
only, but that 
in certain ar- 
ticles of agreement it should be made to appear that the apprentice was articled for fire years ; 
in order that by such corrupt contrifance tne parties might fraudulently and illegally procure 
the apprentice to be admitted for the purpose of practising as an apothecary upon ser?mg two 
yean instead of five ^ears, as required by the statute. After verdict, it was moved to entef 
judgment for the plamtiff non obstante veredicto^ upon the groond that no apprenticeship for 
five years was required for the business of a surgeon, and that the defendant could not object 
to tlM legality of his own bond ; but the Court refused to grant a rule. 

HM also, that the plaintiffi were not entitled to be relieved from payment of costs under 
9&4W.4.c48,s.3f. 
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between the said W, 8. Andrews and the defendant, and his eon, the said Com, Pka$. 
G. H. Wiggins^ it should be stated and be made to appear therein, that it had p^]^ 
been agreed by and between the said parties thereto that the said G, H. Wiggins v, 

had been and was articled to the said W. S, Andrews, for the term of five years, 
as his apprentice ; and for that purpose that such articles of agreement should 
be antedated, in order that by such corrupt contrivance the said parties to the 
said agreement should fraudulently and illegally procure the said Q. H, Wiggins 
to be admitted to examination for the purpose of practising as an apothecary, 
upon serving an apprenticeship for two years, instead of an apprenticeship for 
five years, as required by the statute in such case made and provided. And it 
was also agreed between the parties aforesaid, that the defendant should pay 
to the said W. S, Andrews the sum of 200/. at the end of two years from the 
time his said son should go to the said W, S, Andrews, together with interest 
for the same from the day the sfiid G. H, Wiggins should actually go into the 
service of the said W, S, Andrews, and which said sum of 200/. and interest 
should be secured by the said bond or obligation in the declaration mentioned ; 
and the defendant further says, that in pursuance of such corrupt contract and 
unlawful agreement so made as aforesaid, the said G. H, Wiggins afterwards, 
to wit, on the 15th ofJulg, 1828, aforesaid, at London, aforesaid, entered into 
the service of the said W, S^ Andrews as his apprentice, as aforesaid, and for 
the purpose aforesaid, and continued in such service for the space of two years 
from the day and year last aforesaid. And the said defendant further says, 
that in pursuance and in consideration of such unlawful and corrupt contract and 
agreement so made as aforesaid, to wit, on the 23d of March, 1829, the said 
bond or writing obligatory was executed and delivered by the defendant to the 
said W, S. Andrews, and certain articles of agreement were then, to wit, on the 
day and year last aforesaid, also made by and between the said defendant of 
the first part, the said G. H. Wiggins of the second part, and the said 
W. S, Andrews of the third part, and the same were antedated the 15th of July, 
1825 ; which said articles of agreement, sealed with the respective seals of the 
defendant, the said G. H, Wiggins, and the said W, S. Andrews, were had, 
taken, and kept by the said W, S. Andrews, and therefore cannot be produced 
by the defendant. And in and by the said articles of agreement it is falsely 
and fraudulently recited, that whereas it has been agreed between the several 
parties thereto that the said G, H. Wiggins shall be articled to the said 
W. 8. Andrews for the term of five years as an apprentice ; and in and by 
the said articles of agreement it is also, amongst other things, falsely, unlaw- 
fully, and corruptly witnessed, that the said W. S» Andrews should and would, 
for and during the term of five years, teach and instruct, or cause to be taught 
and instructed, the said G. H, Wiggins in the art, mystery, or profession of a 
surgeon, apothecary, and man-midwife, and at the end of the said term do all 
such acts as might and should be needful for the facilitating the said 
G. H. Wiggins being duly admitted as a regular and qualified surgeon, and as 
in such cases were usual. And further, in and by the said articles of agree- 
ment it is made to appear, that the said G. H, Wiggins consented and agreed 
to become and be, and did thereby bind himself duly to serve the said W. 8. 
Andrews, as his apprentice in the said art, mystery, or profession aforesaid, 
from the day of the date thereof for the said term of five years, whereas in 
truth and in fact the said articles of agreement were not made or executed by 
the said several parties thereto on the said 15th of Jufy, 1825, but were 
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Com. Pkat. really and actually made and executed by them respectively, with such object 
^1^^ and in pursuance of such corrupt agreement as aforesaid, at a subsequent 
time, to wit, on the 23d March, 1829 ; wherefore the said supposed writing 
obligatory became and was whoUy void in law. 
Verification and issue thereon. 

The cause was tried before Tindal, C. J., at the last London sittings, when 
the facts stated in the plea having been proved, a verdict was found for the 
defendant. 

Storks, Serjt., moved to enter judgment for the plaintiBls non obstante vere* 
dicto. The question is, whether the facts stated in the plea are sufficient to 
shew that the bond was void. It is true that by the 55 Geo. 3, c. 194, s. 15, 
a five-years' apprenticeship is required to entitle a person to practise as an 
apothecary. But the defendant's son was apprenticed to learn the art of 
a surgeon as well as that of an apothecary. No apprenticeship for a parti- 
cular period is required to practise as a surgeon, and it would not be a com^t 
agreement to take the apprentice for two years to teach him surgery. The 
defendant's son might have been desirous of practising only as a surgeon, and 
then, in this view, the contract was not unlawful. At all events, although 
contracts may be void as to third persons, they may be enforced between 
immediate parties. Thus, in Roberts v. Roberts (a), where one had executed 
the conveyance of an estate to his brother, for the purpose of giving him a 
colorable qualification to kill game, it was held, that the deed was valid as 
between the parties, and was sufficient to support an action of ejectment to 
recover the premises. Armstrong v. I^ewis (6), Howes v. Leader (c), MomHfiare 
▼. Montifiore (d). Smith ▼. Garland (e). 

Nov. ft. TiNDAL, C. J.^We have looked at the pleadings to see whether they con- 

tained any allegation that the object of the parties was to evade the provisions 
of the statute 55 Geo. 3, c. 194. The bond was given to secure the payment 
of the premium to be paid in pursuance of the artides of agreement, and the 
plea states that the agreement was antedated, " in order that by sodi comipt 
contrivance the said parties to the said agreement might firandukntly and ille- 
gally procure the said G. H. Wiggins to be admitted to examination for tiie 
purpose of practising as an apothecary, after serving an i^iprenticeship for 
two years, instead of an apprenticeship for five years, as required by the 
statute in such case made and provided." It is true that the object of the 
parties was also to apprentice as a surge<m* but there bdng a distinct allega- 
tion in the plea, that the intention was to defeat the provisioDs of tiie statute 
as to iqpothecaries, and the jury having found that the allegatioDS in the plea 
are true, there is no ground for giving judgment man obstante veredicto. There 
can be no doubt but that the defendant may shew that the consideratioii was 
illegal. That is broadly kid down in CoUins v. BlaUerm (/). 

Role 



Km. lX_ On a snbseqoait day. Storks moved for a rale to shew canae why the pkin- 

abonld not be exempted firam the payment of coats, imder 3 & 4 W. 4, 




. Ic AkL 367. (d) 1 W. Bkck. 363. 

t Or. It M. 374. c#> 3 MeriT. 133. 

OrowJar. 370. (n3Wi]5.341. 
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c. 42, B. 31, upon the ground that they, as administrators, having found the Com, Pkat. 

bond in the possession of the intestate, were bound to sue the defendant. ^^^>n^ 

Prole 



o. 



TiNDAL, C. J. — I do not know what we might have thought if the plaintiffs Wiooim. 
had sworn that they were ignorant of the fraud ; but here they knew by the 
plea that fraud was imputed, and they might have discontinued the action. 

Rule refused. 



Day v. Bonnin. nov.2. 

J^URLSTONE moved to set aside an award, upon the ground that it was A cause and all 

not final. The award recited that, by an order of reference made and S^^/ beimr^" 

signed by Sir N, C. Tindal, Knt., bearing date the 6th day of August instant, referred by an 

and made in an action then pending in the said court of Common Pleas, it was PnuVuie ar- 

ordered that this cause, and all matters in dispute between the parties, should biiraior stated, 

be referred to the award, order, arbitrament, final end, and determination of that having ' 

C. H. ; and that it was further ordered that the said parties should in all ^^^ ^^Pw^u 

things abide by, perform, fulfil, and keep such award, so to be made as afore- the parties 

said, and that the costs of the said cause, and of the reference and award, 5°"™1*. ^^^^ 

matters in dif- 

should abide the event of the said award, and that neither tlie plaintiff nor the ference, he 
defendant should bring any writ of error, or prefer any bill of equity against « TOnceratng 
each other, of and concerning the matters so as afore^id referred. " Now the same," and 
know ye that I, the said C. H., having heard, examined, and considered the further pro- 
allegations, proofs, and answers of both the said parties touching the matters ce«<*>ng« *" ^® 
in difference between them, and having thoroughly considered of the same, do cease, and that 
thereupon make thb my award in writing concerning the same, in manner Jhould^naiT"* 
following; (that is to say), I do award, adjudge, and determine that all further certain sum to 
proceedings in the said cause shall from henceforth cease and be no further fuu of aU del** 
prosecuted, and that the said defendant, /. Bonnin, shall and do, on the 1 2th mands in the 
day of September now next ensuing, well and truly pay or cause to be paid that itTuffi. ' 

unto the said plaintiff, H. Day, the sum of 1 1/. bs, of lawful money, in full of cientlv ap. 
11-1 A ' \\, J " pearedthat 

all demands m the said cause. there were no 

It appeared, by affidavit, that the action was brought to recover the sum of JJ'dffp"*"*'' 

11/. 5«., but that two distinct claims for different siuns of money were made although it was 

by the plaintiff before the arbitrator ; one of which was admitted, and the cJjIJ^ werV** 

odier resisted by the defendant. m^de bv the 

plaintifTbetore 



Hurlstone, — ^The award is not final and conclusive. A sum of money ought 
to have been awarded in satisfaction of the matters referred, and not in full of 
all demands in the cause. If the defendant were now sued in respect of the 
other demand, he would be unable to plead this award in bar of the action. 
No declaration was delivered in the action which had been commenced, and 
therefore the nature of that claim could not be ascertained. In Gyde v. 
Boucher (a), which was an action on a bill of costs, a verdict was taken by 
consent, and the cause was referred, together with all matters in difference. 
Another bill of costs was also disputed before the arbitrator, who awarded that 
the verdict should be entered for a certain sum, and that the defendant should 

(c) 2 Har. & Wol. 127. 5 Dow. P. C. 127. 



the arbitrator. 
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Com. Pleoi, pay the costs of the reference, without saying that that sum was for the first 
"^^ hill of costs, or making any mention of the second hill ; and it was held that 
*. the award was had for uncertainty. 

BOKNIK. 

TiNDAL, C. J. — Upon looking at this award, it appears to me with a suffi- 
cient degree of certainty, that the arbitrator has taken all the matters which 
were referred to him into consideration ; and although he does not expressly 
negative that there were other matters in difference, it is apparent that it was 
his intention to do so. After reciting the submission of the 6th August, hy 
which the cause and all matters in difference were referred, the arbitrator 
states that having heard the allegations of both the parties touching the mat- 
ters in difference, he makes his award " concerning the same," and directs that 
all further proceedings in the cause shall cease, and that the defendant shall 
pay a certain sum of money to the plaintiff. This leads my mind to the con- 
clusion that there were no other matters in difference between the parties. In 
Gyde v. Boucher (b), there were other matters in difference, and the arbitrator 
had not considered them. It is said that the defendant is under a hardship as 
to pleading the award in bar of any future action ; but that is not so, because 
the award is conclusive to shew that nothing is due up to the 6th August, 
Unless we were to hunt for difficulties, this award seems to me to be sufficient. 

Gaselee, J. — If it had been shewn that there were other matters in differ- 
ence on which the arbitrator had not decided, there might be ground for 
granting this rule ; but, by the terms of the award, the arbitrator says that thane 
were no other matters in difference between the parties. 

Vauohan, J., concurred. 

BosANQUET, J. — I am of the same opinion. It appears to me that the 
language used by Lord Tenterden in Pearce v. Pearce (c), is appropriate to this 
case. He says, " There was in this case a submission of an action at law, 
a suit in equity, and of all matters in difference between the parties or either 
of them. The arbitrator has adjudicated upon the action at law by ordering 
the defendants to pay the plaintiff a sum of money. He has adjudicated upon 
the suit in equity by ordering the bill to be dismissed, and each party to pay 
his own costs. If there were no other matters in difference between the 
parties besides those included in the action at law and the suit in equity, the 
arbitrator by his award has decided upon these matters." The only question 
here arises upon the face of the award, and when the arbitrator made it of 
and concerning the cause and all matters in dispute, he sufficiently shews that 
there were no other matters before him. 

Rule refused ((I). 

(b) 2 Har. & Wol. 127. 6 Dow. P.C. 127. (d; See Samuel v. Cooper, I Har. Jt WoL 

(c) B. & Cress. 488. 86. 
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IN THE EXCHEQUER CHAMBER. 

Roux V. Salvador. 



JVbv. 15. 



n^HIS was an action of assumpsit on a policy of assurance, in which a special Bj a policy of 

verdict was found. The Court of Common Fleas, after bearing tlie argu- hldSTwere in- 

ment of counsel, gave judgment for the defendant in Hilary Term, 1835 (a), "u'ed from 

The cause was afterwards brought into the Exchequer Chamber by a writ Bordeaux^ 

of error, and was argued in Easter Vacation, 1836, before Lord Abinger, C. B., J^f«« of particu- 

Littledale, J., Parke, B., Bolland, B., Alderson, B., Pattison, J., and Williams, J. unless the ship 

were straoded. 

Maule for the plaintiff, contended, first, that there had been such a strandine The hides were 
^.11. ««.««•..«. 1 T% ^^ damaged on the 

of the ship as to enable the plainnft to recover an average loss, Bamett v. TOf age by 

Kensington (b), Hoffman v. Marshall (c) ; and secondly, that there was a total f*^„®^f J^^ 

loss of the article insured, and that no notice of abandonment was necessary, the vessel put 

He relied upon Cambridge v. Anderson (d), Doyle v. "Dallas [e), Robertson v. ^^^^^L 

Clarke (/), Mullett v. Shedden (g) . they were found 

to be in a state 

of putrefiiction. 

Sir J, Campbell, attorney-general, for the defendant (A), relied upon the and that it was 

cases referred to in the judgment of the court below (i), and also cited J51?J*th em i*n a 

Glennie v. London Assurance Company (k). Hunt v. Royal Exchange Assurance saleable sute 

Company (/), Thompson v. Royal Exchange Assurance Company (m), M' Andrews tionof th? ** 

v. Vaughan (n), Anderson v. Wallis (o), Anderson v. Royal Exchange Assurance Jff*?* 5 the 
gy f y. hides werecon- 

Lompany [p) . t cquenUy sold 

The cases are fully considered in the judgment of the Court. ^^l ■ 'T^L 

Cur, adv, vult, for the purpose 

of being 
tanned :— 
Lord Abinobr, C. B. — ^This was a writ of error upon a judgment of the Heldy that this 

Court of Common Reas, m an action on a policy of insurance upon goods Jf*l^nstnic!^ 
by the Roxaktne, at and from any ports or places in South America to a port tive loss, but 
in France, or the United Kingdom, with various liberties not material to be total loss; also 
mentioned. By a written memorandum at the foot of the policy, the insur- ^Jl*'/**^ notice 
ance was declared to be on hides, shipped at Valparaiso, free of average unless ment was ne- 
the ship should be stranded ; and in case of average loss, the underwriters were ^^""^'y* 
to pay the expense of washing and drying in full. The declaration contains 
the usual averments, and states that the hides were shipped at Valparaiso ; 
that the vessel set sail with them on board for Bordeaux, a port in France; 
and that in the course of the voyage the hides became lost by the perils of 
the sea, and never arrived at Bordeaux, The plea is the general issue. It 
appears by the record that the cause was tried, and a special verdict found, 
which, after stating the facts necessary to support those parts of the de- 

(a) See the Report, 1 Hodges, 49, where (A) The Court stopped the argument on 

the special verdict is set forth. the first point. 

(6) 7 T. R. 210. (i) 1 Hodges, 49. 

(c) 2 Bing. N. C. 383. 1 Hodges, 330. {k) 2 M. & Sel. 371. 

Id) 2 B. & Cress, 691. ( /) 5 M. & Sel. 47. 

(e) 1 Mood & Rob. 48. (m) 16 East, 214. 

(/) 1 Bing. 445. {n) Park on Ins. 185. 

(g) 13 East, 304. \o\ 2 M. & Sel. 240. 

(/>) 7 East, 38. 
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Exch. Cham, daration upon which no question arises, sets forth the loss in sabstance as 
follows : — ^That the hides of the value of 1000/. having been shipped in the 
vessel, she set sail on her voyage, in the progress of which she encountered 
perils of the sea and sprung a leak, in consequence of which she was compelled 
to put into Rio Janeiro, being the nearest port ; that her cargo waa taken out 
and landed, when it was found, as the fact was, that the hides were damaged 
by the perils of the sea ; that by reason of their being wetted by the water 
issuing through the leak, and of the consequent dampness of the hold, they 
were undergoing a process of fermentation which could not be checked ; and 
that in consequence of their progressive putrefaction, it was impossible to 
carry them, or any part of them, in a saleable state to the termination of the 
voyage ; and that if it had been attempted to take them to Bordeaux, they 
would, in consequence of the putrefaction, have lost the cliaracter of hides 
before their arrival. The special verdict further states that the hides were in 
consequence sold at Rio Janeiro by order of the French Consul there, for the 
sum of 270/. ; that they were purchased to be tanned, and were afterwardi 
tanned ; that the ship being repaired, set sail for Bordeaux, and was stranded 
upon entering the Garonne, and that the earliest intelligence of the damage 
and sale were received at the same time in a letter from Bordeaux. The 
judgment is entered for the defendant ; to set aside which judgment, this writ 
of error is brought. The stranding of the vessel, upon entering the river 
Garonne in her passage to Bordeaux, is introduced into the special verdict with 
a view to meet the supposed case of a partial loss ; and it has been contended 
that the fad of stranding being a condition to let in the claim for a partial 
loss, it is not material whether .the stranding takes place whilst the goods 
insured are on board or after they have been landed. We are not prepared 
to adopt that conclusion, but the view we take of this case renders it unne- 
cessary to enter into any discussion of the argument, or to pronounce any 
opinion upon it. It appears, from the report of the judgn>ent of the Court 
of Common Pleas upon this case, that the learned judges were of opinion, 
that there was a constructive total loss in case it had been followed by an 
abandonment to the underwriters, and that their judgment for the defendant 
was grounded upon the want of such abandonment. It has been urged 
before us in support of the judgment, 1st, that there was no total loss ; 2n^y, 
that if there were any circumstances which might have amounted to more 
than an average or partial loss, they were not such as, without an abandon* 
ment, could have been converted into a total loss. Upon the first point, it 
has been contended, that even if these goods had not been excepted from 
average loss by the memorandum, unless upon the condition of stranding, 
there would not in this case have been a total loss, and that a fortiori^ being 
goods so expressly excepted from average loss by the memorandum, they 
could not become totally lost so long as any part of them remained in 
specie at the termination of the risk ; that the risk terminated when the goods 
were taken out at Rio de Janeiro, when they were so far from being destroyed 
by the perib of the sea, that they were actually sold as hides and were capable 
of being tanned. It appears to us that there is no ground whatever for this 
assumed distinction between goods that are subject to a partial loss uncondi- 
tionally, and goods excepted by the memorandum from such a loss. Hie 
interest which the assured may have in certain cases to convert a partial loss 
into a total loss, may be a fair argument to a jury upon a doubtful question 
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:, as to the nature of the loss or the motive for an ahandonment ; and in 
ne view that interest has been adverted to occasionally by judges where 
odasions to be drawn from fiacts upon a special case, or upon a motion 
new trial, were open to discussion ; but there is neither authority nor 
lie for the distinction in point of law. Whether a loss be total or partial 
lature, must depend upon general principles. The memorandum does 
ry the rules upon which a loss shall be partial or total ; it does no more 
redude the indemnity for an ascertained partial loss, except on certain 
iona. It has no application whatever to a total loss, or to the principle on 
a total loss is to be ascertained. Dismissing this distinction then, the 
ent rests upon the position, that if at the termination of the risk, the 
remain in specie, however damaged, there is not a total loss. Now 
oaition may be just, if by the termination of the risk is meant the 
. of the goods at their place of destination according to the terms of the 
But there is a fallacy in applying those words to the termination of 
Iventure before that period by a peril of the sea. The object of the 
18 to obtain an indemnity for any loss that the assured may sustain by 
oda being prevented by the perils of the sea, from arriving in safety at 
•rt of their destination. If by reason of the perils insured against, the 
do not so arrive, the risk may in one sense be said to have terminated 
moment when the goods are finally separated from the vessel ; whether 
Boch an event the loss is total or partial, no doubt depends upon cir- 
KQces. But the existence of the goods, or any part of them in specie 
her a conclusive nor in many cases a material circumstance to that 
on. If the goods are of an imperishable nature, if the assured become 
aed or can have the control of them, if they have still an opportunity of 
kg them to their destination, the mere retardation of their arrival at their 
el port may be of no prejudice to them beyond the expense of re-shipment 
ither vessel. In such a case the loss can be but a partial loss, and must 
deemed, even though the assured should, for some real or supposed advan- 
to themselves, elect to sell the goods where they have been landed, 
d of taking measures to transmit them to their original destination, 
f the goods once damaged by the perils of the sea, and necessarily 
1 before the termination of the voyage, are, by reason of that damage 
ih a state, though the species be not utterly destroyed, that they cannot 
nfety be re-shipped into the same or any other vessel ; if it be certain 
>efbre the termination of the original voyage the species itself would 
Mar and the goods assume a new form, losing all their original character ; 
agh imperishable, they are in the hands of strangers, not under the 
al of the assured ; if by any circumstance over which he has no control 
am never or within no assignable period be brought to their original 
lation : in any of these cases the circumstance of their existing in 
i at that forced termination of the risk is of no importance. The loss 
its nature total to him who has no means of recovering his goods, 
ler his inabihty arises from their annihilation or from any other insu- 
le obstacle. 

sordingly, in the case of Hitnt and others v. the Royal Exchange Astur^ 
{a), which was cited by the attorney-general in support of his argument. 
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(a) 5 M. & Sel. 47. 
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Exeh, Cham, the judgment of Lord Ellenhorough contains a very important passage, which 
Roirx distinguishes it from the present case. He says, " If, indeed, the cargo had 

Salvadob ^^^^ ^^ ^ perishable nature, this would not have been a case of retardation 
only, but of destruction of the thing assured; " and further he says, " I cannot 
necessarily infer that the flour would be changed in quality and condition, by 
the delay from November to April, so as to incur any material damage operating 
as a destruction of the thing insured." In the case of Anderson v. WaUkip), 
which was also relied upon, the goods consisted of copper, which was wholly 
tminjured, and of iron, which was partially damaged; the assured, by their own 
agent, had possession of them; the ship was capable of repair, and might ha?e 
prosecuted the voyage, and did, in four weeks after the accident, sail upon 
another voyage; the only pretence for a total loss was the retardation of the 
voyage; upon which ground, combined with the other circumstances, the 
Court held the loss not to be total. But it is dear, from the judgment of the 
Court, that if, by reason of the perils of the sea, the goods could never ha?e 
been sent to their destination, the loss would have been held to be totaL In 
like manner it will be found, in the other cases cited upon this part of the arga- 
roent, that there has always existed one or more other circumstances, in com- 
bination with that of the goods existing in specie, to induce the judgement that 
the loss was not total; as, in Glennie v. the Roy id Exchange (c), the rice had 
arrived at its port of destination, and, though damaged, was delivered to the 
consignees, and in a saleable state as rice. In Thompson v. the Royal Ex- 
change (d), the tobacco and sugar, though damaged by the perils of the set, 
were in the hands of the owner at Heligoland, and, as stated by Lord EUenbo- 
rough in his judgment, might, for any thing that appeared, have been for- 
warded to their port of destination. In Anderson v. the Royal Exchange As- 
surance Company {e), the wheat was partly saved, was in the hands of the 
shipper at Waterford, was kiln-dried, and might have been forwarded, as the 
rest of the cargo was, after the same operation, to its port of destination; but 
the owner, after dealing with it for some time as his own, abandoned it too 
late, even if he ever had a right to abandon it at all. In the case before us, 
the jury have found that the hides were so far damaged by a peril of the flea 
that they never could have arrived in the form of hides. By the process of 
fermentation and putrefaction, which had commenced, a total destruction of 
them before their arrival at the port of destination, became as inevitable as if 
they had been cast into the sea or consumed by fire. Their destmction not 
being consummated at the time, they were taken out of the vessel; they became 
in that state a salvage for the benefit of the party who was to sustain the kss, 
and were accordingly sold, and the feusts of the loss and the sale were made 
known at the same time to the assured. Neither he nor the und erwriter s oould 
at that time exercise any control over them, or by any interference alter die 
consequences. It appears to us, therefore, that this was not the case of 'V^iat 
has been called a constructive loss, but of an absolute total loss, of the goods; 
they could never arrive, and at the same moment when the intelligence of the 
loss arrived all speculation was at an end. It has indeed been strenuously con- 
tended before us, that the sale of the hides, whilst they remained in specie, 
rendered abandonment necessary to make the loss total; that the money pro- 

{h) 2 M. k Sel. 240. (</) 16 East, 214. 

(c) 2 M. & Sel. 371. (e) 7 East, 38. 



MICHAELMAS TERM, 1836. 



213 



duced at the sale became vested in the assured; that he had an nndoubted 
right to keep it if he thought proper, and to treat the loss as partial; and that, 
wherever it is in his power to treat the loss as partial, an abandonment is ne- 
cessary to make it a total loss. The assured certainly has always an option to 
claim or not, but his abstaining from his right does not alter the nature of it; 
and if it be true that the proceeds of the sale vested in him, they would equally 
have done so if, instead of being sold in specie, the hides had actually changed 
their form, and been sold as glue, or manure, or ashes. The argument, there- 
fore, in effect, resolves itself into this question, whether, when a total loss has 
taken place before the termination of the risk insured, with a salvage of some 
portion of the subject insured, which has been converted into money, the insured 
is boand to abandon before he can recover for a total loss. If any doubt should 
exist upon this point, it is important that it should be well considered and de- 
termined. The history of our own law fumbhes few, if any, illustrations of 
the subject of abandonment, before the time of Lord Mansfield, That great 
judge was obliged to resort to the aid of foreign codes, and to the opinions of 
foreign jurists for the rules and principles which he laid down in the leading 
cases of Goas v. Withers (/) axid Hamilton v. Mendez(g). But even those 
principles are, comparatively speaking, of modem date. The most ancient 
codes of the law maritime, when it was considered as part of the law of nations, 
contain no chapter upon assurances; neither do the earliest municipal codes, 
nor the earliest treatises upon assurances make any mention of abandonment. 
When a policy of assurance was considered in the nature of a wager, without 
re fe rence to any actual interest possessed by the assured, it was needless to 
treat of abandonment. The code of Florence, which bears date 1523, contains 
no allusion to that topic. The decisions of the rota of Genoa, at the time when 
that state was most eminent for its naval power and commercial enterprise, 
have been preserved by Straccha. Amongst them are found many cases of 
insurance upon sea risks ; not one of them turns upon any question of abandon- 
ment, or contains any allusion to that subject. The same author has written 
a very elaborate treatise upon assurances, but is equally silent on the subject of 
abandonment. He has also preserved in that treatise the form of a policy 
bearing date at Ancona, October 20th, 1567, which he says was at that time in 
general use amongst the states of Italy. From the terms of that policy it b 
difficult to infer any right or duty of abandonment. It contains this clause: — 
" Et si deUe mercantie assecurate intervenisse o fosse intervenuto alcun dis- 
astro li assecuratorij debbono dare et pagare quelli danari assecurati al detto 
assecorato fra mesi due dal di che in Ancona ne fosse vera nueva. £t si pre- 
tendes sero per ragione alcuna dire in contrario non possono esser uditi da corte 
guidice o magistrato alcuno si prima non averanno pagati effectualmente da- 
nari contanti." So that not only two months after the credible news of any 
disaster was the underwriter bound to pay a total loss, but if he meant to 
contest the claim, he was within that time to purchase the right of litigation 
by first pajring the sum insured. It was, however, to be restored to him in 
the event c^ his success. There is also a clause in the policy by which, if 
there was no account of the ship for twelve months, the underwriter was 
bound to pay at the end of that time, subject to restitution if the ship should after- 
wards arrive; a provision wholly inconsistent with any notion of abandonment. 
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(/) 2 Burr. 683. 



{g) 1 W. Black. 276. 
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Exeh. Cham. The same law probably prevailed at that period throughout the states dttafy. 
But when assurances came to be considered as contracts of indemnity, and not 
as mere wagers, it became necessary to make some roles for the conduct of 
the parties where the loss was partial, as well as to secure to the assured, 
when it was total, the fiiU measure of his indemnity, and no more. The obli- 
gation of abandonment was the necessary consequence of confining the object 
of the contract to a strict indemnity. Accordingly we find, in the chapter of 
assurances in the civil statutes of Genoa, in 1 610, the disaster upon which the un- 
derwriter is bound to pay, is limited and defined to be the incapacity of the 
ship to proceed within a month after she has been disabled, or the detention of 
her by force, and the compulsory dereliction of her voyage, whereby she is 
forced to land the goods insured. 

In those cases, the assured may either abandon the goods and demand the 
full insurance, or make up the amount of the loss and deoumd it firom the 
underwriters, who, if it amount to 50/. per cent,, shall have their optiim, 
either to pay that sum and leave the goods to the assured, or to pay the 
whole and take the goods. By the same law, wager policies are prohibited 
and declared void. Here it is obvious that the object of the law was to Umit 
the claim of the assured to a strict indemnity. The same principle will be 
found in the various codes of the other maritime states of Europe in which 
abandonment is mentioned, though it must be admitted that the rules tbey 
have respectively adopted are very different. In some, abandonment is merdy 
permissive and limited to very few cases. In others, as in the codes of Soi» 
terdam and Amsterdam, abandonment was imperative, even in the case of la 
absolute total loss. Such seems to have b^n the law of France, as eita* 
blished by the ordmances Lwub XIV. in 1681. From tiie words of that code 
indeed, it might be thought that they were only intended to prohibit it in all 
but the specified cases, and not to enforce it as a preliminary condition kr 
recovering an absolute total loss, " ne pourra le delaissement etre fsit qn'en 
cas de prise nau&age bris echoument arr^ de prince ou perte entiere des eAsts 
assure, et tous autre dommages ne seront reputes qu'avari^." Emerigmm, in 
his Treatise des Assurances, c. 17, s. 1, remarks, that abandonment presenti 
to the mind the idea of a thing existing in whole or in part, or at least the 
idea of a doubtful existence ; for it appears absurd to renounce to the assuren 
a thing of which the absolute loss is already established. Nevertheless, he 
sa3rB, according to our maritime laws, one may abandon to the underwriters 
a thing entirely lost, and, however singular it may appear, the law requires 
the form of an abandonment, in the process of an action de ddaissement, 
though it be stated that the goods have absolutely ceased to exist. This ap- 
parent inconsistency in the law of France is now removed by the C!ode Na- 
poleon. Under the title "du Delaissement," in the Code de Commerce, there 
are seven cases enumerated in which abandonment is permitted; amongst 
which the perte enti^ des efifets assur^es, is not to be found. There is, indeed, 
a power given to abandon, in case the loss or damage of the goods insured 
amounts to three-fourths; but the necessity of making an abandonment in 
case of the entire loss, seems to be guarded against expressly by the artide 
372, which provides that the abandonment shall extend to nothing but those 
effects which are the object of the assurance and of the risk. But whatever 
lights might have been heretofore derived from foreign codes and jurists, the 
practice of insurance in England has been so extensive, and the questions 
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ansmg upon every branch of it, have been so thoroughly conaidered and settled, Exeh. Chntn. 
that we need not now look beyond the authorities of the English law to illus- 
trate the principle on which the doctrine of abandonment rests, and the con- 
sequences which result from it. It is> indeed, satisfactory to know, that how- 
ever the laws of foreign states upon this subject may vary from each other or 
firom our own, they are all directed to the common object of making the con- 
tract of insurance a contract of indemnity, and nothing more. Upon that prin- 
ciple is founded the whole doctrine of abandonment in our law. The under- 
writer engages that the object of the assurance shall arrive in safety at its des- 
tined termination. If, in the progress of the voyage, it becomes totally 
destroyed or annihilated, or if it be placed, by reason of the perils against 
which he insures, in such a position that it is wholly out of the power of the 
assured or of the underwriter to procure its arrival, he is bound, by the very 
letter of his contract, to pay the sum insured. But there are intermediate 
cases; there may be a capture, which, though, primd facie, a total loss, may 
be followed by a recapture, which would revest the property in the assured. 
There may be a forcible detention, which may speedily terminate, or may last 
so long as to end in the impossibility of bringing the ship or the goods to their 
destin a tion. Tliere may be some other peril which renders the ship unnavi- 
gahle, without any reasonable hope of repair, or by which the goods are partly 
lost, or so damaged that they are not worth the expense of bringing them, or 
what remains of them, to their destination. In all these or any similar cases, 
if a prudent man, not insured, would decline any further expense in prosecu- 
ting an adventure, the termination of which will probably never be successfully 
accomplished, a party insured may, for his own benefit, as well as that of the 
underwriter, treat the case as one of a total loss, and demand the fuU sum in- 
sured. But if he elects to do this, as the thing insured, or a portion of it, 
BtiU exists, and is vested in him, the very principle of the indemnity requires 
that he should make a cession of all his right to the recovery of it, and that 
too within a reasonable time after he receives the intelligence of the accident, 
ibat the underwriter may be entitled to all the benefit of what may still be of 
any value, and that he may, if he pleases, take measures at his own cost for 
realizing or increasing that value. In all these cases, not only the thing as- 
sured, or part of it, is supposed to exist in specie, but there is a possibility, how- 
ever remote, of its arriving at its destination, or at least of its value being in 
some way affected by the measures that may be adopted for the recovery or 
preservation of it. If the assured prefers the chance of any advantage that 
may result to him beyond the value insured, he is at liberty to do so; but then 
he must also abide the risk of the arrival of the thing insured in such a state 
as to entitle him to no more than a partial loss. If in the event the loss 
should become absolute, the underwriter is not the less liable upon his con- 
tract because the insured has used his own exertions to preserve the thing 
assured, or has postponed his claim till that event of a total loss has become 
certain, which was imcertain before. In the language of Lord Ellenboromgh, 
in the case of Mettish v. Andrews (h), it is an established and fEmiiliar rule of 
insoranoe, that when the thing insured subsists in specie, and there is a chance 
of its recovery, there must be an abandonment. A party is not in any case 
obliged to abandon, neither will the want of an abandonment oust him of his 
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Exch, Cham, claim for that which is in fact an average or total loss, as the case may he. 
Again, in Mullett v. Shedden(i), the same learned judge says, '"If, instead 
of the saltpetre having heen taken out of the ship and sold, and the property 
divested, and the suhject-matter lost to the owner, it had remained on hoard 
the ship, and heen restored at last to the owner, I should have thought there 
was much in the argument, that in order to make it a total loss there should 
have been notice of abandonment, and that such notice should have been given 
sooner; but here the property itself was totally lost to the owner, and the ne- 
cessity of any abandonment was altogether done away. In that case the sen- 
tence under which the sale was made had been reversed, and the proceeds 
directed to be paid to the owner. So that there was a substitution of 
money for a portion at least of the matter insured. Both these cases 
are direct authorities that no abandonment is necessary where there is a 
total loss of the subject-matter insured. To which may be added the cases 
of Green v. the Royal Exchange Assurance Coii^aiiy(ib), Idle v. the Roj/al 
Exchange Assurance Company (/), Robertson v. Clarke (m), Cambridge v. Am- 
derton (n) ; this last is in all points similar to the present, and is an express 
decision that when the subject matter insured has, by a peril of the sea, lost its 
form and species ; where a ship, for example, has become a wreck, or a mere 
congeries of planks, and has been bond fide sold in that state for a sum of 
money, the assured may recover a total loss without any abandonment. In 
fact when such a sale takes place, and in the opinion of the jury is justified 
by necessity and a due regard to the interest of all parties, it is made for the 
benefit of the party who is to sustain the loss ; and if there be an insurance, 
the net amount of the sale, after deducting the charges, becomes money had 
and received to the use of the underwriter upon the payment by him of the 
total loss. It may be proper to mention, however, that the assured may preclude 
himself from recovering a total loss, if by any view to his own interest be 
voluntarily does or permits to be done any act whereby the interests of the 
underwriter may be prejudiced in the recovery of that money. Suppose, for 
example, that the money received upon the sale should be greater than or equal 
to the sum insured ; if the assured allows it to remain in the hands of bis 
agent, or of the party making the sale, and treats it as his own, he must take 
upon himself the consequence of any subsequent loss that may arise of that 
money, and cannot throw upon the underwriter a peril of that nature. This 
is the true principle of the case of Mitchell v. Edie (o), which was cited as an 
authority for the decision of the Court of Common Fleas. There the insur- 
ance was upon sugar, from Jamaica to London, The ship had been captured 
by a privateer, deprived of some of her crew and a portion of her stores, then 
released and carried, by the remainder of the crew, into Charleston, where she 
arrived on the 1 8th February, 1782. The report does not state when the 
intelligence of this event arrived in London, but it is probable that it most 
have reached the assured before the month of June following. One of the 
owners of the ship was resident at Charleston, he took possession of her, and 
instead of dispatching her on the original voyage, he sold the carg^ of sugar 
in the month of June, and sent the ship on another voyage. He had been 
connected with the assured in former adventures. He retained the money in 
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bis hands and came to England in June, 1783. The assured pressed him for Exch, Cham, 
payment of the money, but took no step to recover it ; he became insolvent the 
following year. No claim was made upon the underwriters till after this event, 
and then after the expiration of three years from the alleged loss of the goods, 
notice of abandonment was given, and the action brought, upon which the de- 
fendant paid into court a sum sufficient to cover a general average, and pleaded 
the general issue. The Court gave judgment against the plaintiff, stating 
that he had abandoned too late. And it cannot be disputed, that if he ever 
had any colour for claiming a total loss, it must have been upon an abandon- 
ment before he heard of the sale, as he afterwards gave credit to his agent 
for the money, and elected to treat it as his own, till the event of an insol- 
vency which prevented the underwriter from recovering it. But in fact, there 
never was a total loss by a peril of the sea. The sugars were safe at Charles^ 
torn, and the sale by the owner of the ship was not a loss by a peril insured 
against. The secret of the conduct of the assured may be discovered by a 
reference to the dates and the circumstances of the time. During the war with 
Jmerica, and especially towards the close of it, the intercourse between that 
country and the West India Islands was much interrupted, and the price of 
colonial produce was higher in Charleston than in London. It was therefore 
probably his interest to give up his claim upon the underwriters and adopt the 
sale. If, therefore, the sale of the goods could have been treated as a loss, the 
conduct of the assured had either deprived him of the right to claim it, or made 
him liable if he had the right, to account to the imderwriters for the amount 
of the sale. If, indeed, the Court must be supposed to have treated the sale 
at Charleston, as a loss for which the underwriter was at any time responsible, 
the case may be an authority for establishing the principle, that even when a 
total loss has occurred by a sale of the goods, the assured may, by his own 
conduct, in electing to take the proceeds instead of making his claim upon the 
underwriter, if he thereby alters the position of the facts so as to affect the inte- 
rest of the imderwriter, forfeit his claim to recover a total loss. But the case 
is in no view an authority for the judgment of the Court of Common Reas, 
which, for these reasons, we think ought to be reversed and a verdict entered 
for the plaintiff for 27/. 15#. 6d., and 40^. costs. 

Judgment for plaintiff. 
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*T*H£ declaration stated that the plaintiff before and at the time of the com- The plaintiff* 



averred in the 



mitting of the grievance by the defendants as hereinafter mentioned, was 5^*r , 



ion. 



possessed of and interested in divers, to wit. 1600 shares or parts, the whole that he wan 

into divers, to wit, 5000 shares or parts to be divided, of and in a certain mine, JI^J^u? a cer- 

called the Wheal Brothers, situate in the parish of Calstock, in the county of sin mine, 

Cornwall, such shares being of great value, to wit, of the value of 100,000/. forked tohia 

great profit, 
and that the 
defendant publiihed a libel, in which it wai alleged that certain Ic^l proeefdings had been 
taken in Cnancerjr againit the plaintiff, and that perions, dulf authorised by the Cmirt of Chan, 
eery, had arrived on the workinga at the mine, by means whereof hit aharet became much de- 
preciated in value, and the plainUff had been prevented from diapodng of his abarea, and from 
deriving profiia which would otherwise have accrued to him : — Meid. ffmt, that in such an 
action, the plaintiff mn«t allege and prove npecial damage : secondly, thnt the declaration did 
not contain a sufficient allegation of special aamage. 
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Com, Pleat, That before and at the time of the committing of the grievances by tiie defen- 
.y^^^"^ dants as hereinafter mentioned, the said mine had been worked and used, and 
9. was then being worked and used, for and on the behalf of the plaintiff and 

^'"' the holders of shares and interests in the said mine» to the g^reat benefit, 
profit, and advantage of the plaintiff, and to the g^reat increase of the value of 
his said shares. That also before and at the time of the committing of the 
grievances by the defendants as hereinafter mentioned, one Horatio Neimm 
Ihllervey had instituted his certain bill of complaint in writing against the said 
Robert Malachy, the plaintiff, and others, in the high Court of Chancery of 
our lord the king ; and in and by the said bill of complaint, tiie said 
H, N. ToUervey claimed to be a holder of and interested in divers shares in 
the said mine, and disputed the plaintiff's right to the whole of the said shares, 
and claimed in himself the said H, N. Tollervey, a right in and to a part of 
the same; and the said H. N. Tollervey did in and by his said ImQ of ooiiq>laint 
pray that the said Robert Malachy, the plaintiff, and other persons, might answer 
the premises therein mentioned, and make a full and true disclosure and dis- 
covery of all and singular the matters therein mentioned, and that H, N. Toi- 
Urvey might be declared to be entitled to 188*500dth parts or shares of and 
in the said mine, or in such other part or share thereof as the said comt 
should be of opinion that he was entitled to, and that a proper legal assign- 
ment and transfer thereof might be made to him by all necessary parties ; 
that the said plaintiff be compelled to come to an account with the said 
H, N, Tollervey, for so much of the profits which had been made in the said 
mine, as the said H. N. Tollervey had been entitled to receive in respect of his 
shares, and so fSsur as such profits had been divided among the shareholders^ 
and to pay to the said H. N, Tollervey, what should be due to him on sndi 
account, and also to pay to the said H. N. Tollervey, from time to time, his 
share of the profits of the said mine which should be divided and paid in 
respect of such shares as therein mentioned ; and that the said plaintiff and 
other persons might be restndned by the order and injunction of tiie said 
court from seUing or disposing of or transferring the said H. N. TbAenwy^f 
share and interest in the said mine, or any other shares or interest in the said 
mine, to the prejudice of the said H. N. Tollervey's therein mentkxied righti 
and interests therein; and that some proper person might be appointed by the 
said court, receiver of the said mine and premises, with all usual and proper 
directions for carrying on the same under the direction of the said court, to 
the end that the said H. N, ToUervey' s shares of the profits there<rf mi^t be 
properly secured for his benefit ; or else that some proper person mi^t be 
appointed by the said court as receiver of 188-500dth parts of the profits of 
the said mine, with all usual and necessary directions, and that the said plain- 
tiff and other persons might be restrained by the injunction of the said court 
from retaining to their own use, or appropriating in any other manner the 
said H, N, Tollervey* s share of the said profits ; and such proceedings were 
had in the said suit, that before and at the time of the committing of the 
grievance by the defendants as hereinafter mentioned, the said Robert Mmladty 
and the other persons had demurred to the said bill of complaint, and they 
demanded the judgment of the said Court of Chancery, whefher they shoold 
be compelled to make any further or other answer to the said bill or any of 
the matters therein contained, and they prayed that the same might be 
thenceforth dismissed. That also, before and at the time of the committing 
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of the grievaoce by the defendants as hereinafter mentioned, one 'Richard Com, Pirat, 
Deadnum Hayward, had exhibited hia certain bill of complaint in writing j^^j^^^v^ 
against the plaintiff and one Samuel Lyle in the high Court of Chancery ; v. 

[here the contents of the bill were stated. It set forth a claun to certain other 
riiares in the mine, and prayed for an account, and that a receiver might be 
appointed, in similar terms to the bill filed by H. N, Tollervey. It also prayed 
for an injmiction to prevent the plaintiff and Lyle from selling their shares in 
die mine ;] and such proceedings were had in the said last-mentioned suit, that 
before and at the time of the committing of the grievances by the defendants 
as hereinafter mentioned, the said Samuel Lyle had demurred to the said last- 
mentioned bill of complaint, and he had demanded the judgment of the said 
Court of Chancery, whether he should be compelled to make any further 
or other answer to the said last-mentioned bill, or any other matters therein 
contained, and prayed the same to be thence dismissed with his reasonable 
costs in that behalf sustained ; yet, the defendants, well knowing the premises, 
but greatly envying the happy state and condition of the plaintiff, and con- 
trrring and wickedly and maliciously intending to injure the plaintiff in his 
said rights, and to cause it to be suspected and believed, that the said shares 
of the plaintiff were of little or no value, and that the plaintiff had no right 
to use or work the said mine as aforesaid ; and to hinder and prevent the 
plaintiff from selling or disposing of his said shares, and from deriving or 
acquiring from the said mine, any more profits, emoluments, or advantages 
whatever ; and also to vex, harass, oppress, impoverish, and wholly ruin the 
plaintiff, to wit, on &c., wrongfully and unjustly did publish, and cause and 
procure to be published, a certain fiedse, malicious, and unfounded libel, in a 
certain public newspaper, of and concerning the plaintiff and his said shares, 
and the said using and working of the said mine, and of and concerning the 
aforesaid suits, bills, and demurrers ; that is to say, " Wheal Brothers* silver 
mine, (meaning the said mine,) Tollervey v. Malachy, (meaning the first- men- 
tioned suit,) and Hayward v. Malachy, (meaning the said second -mentioned 
suit. In these cases, (meaning the said two suits,) which arose out of 
disputes relating to the celebrated silver mine, Wheal Brothers, in the parish 
of Calstock, (meaning the said mine,) and which have been brought into the 
Court of the Vice Chancellor, the learned judge, after hearing long argu* 
ments and a multitude of affidavits, has set aside the demurrers, (meaning the 
said demurrers,) and granted the prayer of the petition, (meaning the prayer 
of the petition in each of the said bOls as aforesaid,) for an account and an 
iiqnnction, and persons duly authorized have arrived on the workings," (mean- 
ing the workings of the said mine,) thereby then meaning that the said 
several demurrers had been set aside by the said court, and that the prayer 
of the said petition, on each of the said biUs, for an account and injunction, 
had been granted by the said court, and that persons duly authorized by the 
said conrt, had arrived on the workings of the said mine, and were hindering 
and preventing the said mine from being used and worked, as it before the 
committing of the said grievance, had been, and as the same would have con- 
tinoed to have been, in so ample and beneficial a manner for the plamtiff and 
odiers, the holders of the shares in the said mine ; whereas, in truth and in 
fitet, at the time of the committing of the said grievance, the said demurrers 
had not nor had either of them been set aside by the said court, nor had 
the prayer of the said petition on each of the said bills for an account and 
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Com, Pleat, injunction been granted by tbe said court ; and whereas, in trutb and in fact, 
at the time of the committing the said grievance, no person or persons duly 
authorized by the said court, had arrived on the workings of the said mine, 
nor was nor were any person or persons hindering or preventing the said 
mine from being used and worked, as it, before the committing of the said 
grievance, had been, and as the same would have continued to have been, in so 
ample and beneficial a manner for the plaintiff and others, the holders of the 
shares in the said mine ; by means of which said several premises, the plain- 
tiff hath been and is greatly injured in his said rights, and the said shares so 
possessed by him and in which he was and is interested as aforesaid, have been 
and are much depreciated and lessened in value, to wit, in value of 50/., of 
and in respect of each of such shares ; and divers persons had believed and 
still did believe, that the said plaintiff had little or no right to the said shares, 
and that the said mine could not lawfully be worked or used for the benefit 
of the plaintiff; and the plaintiff hath been hindered and prevented from 
selling or disposing of his said shares in the said mine, and from working 
and using the same in so ample and beneficial a manner as he otherwise would 
have done ; and the plaintiff hath been otherwise hindered and prevented 
from gaining, acquiring, or deriving divers profits, emoluments, benefits, and 
advantages, which otherwise would have arisen and accrued to him from the 
same ; and also, by reason of the premises aforesaid, the plaintiff hath been 
and was otherwise much damnified and injured, to the damage of the 
plaintiff of £2,000, and therefore he brings his suit, &c. Pka — Not guilty, 
and issue thereon. 

At the trial before Littledale^ J,, at Exeter, the learned judge left it to the 
jury to say, whether the value of the plaintiff's shares in the mine had been 
deteriorated by the publication, and a verdict was found for the plaintiff: 
damages 5/. 



Talfowrd, Seijt. obtained a rule nisi to arrest the judgment, upon the ground 
that an action for slander of title, could only be maintained where special 
damage was alleged and proved. Lowe v. Harwood (a), Rowe v. Roach (b). 
It was also objected that the innuendo was too large, and contrary to the in- 
ducement. 

Sompas, Serjt., Erie, Crowder, and Butt, shewed cause. — ^This is not an 
action for slander of title, but it is a libel on the plaintiff in his trade and 
business, and in the way of gaining his Uvelihood. Therefore it was unne- 
cessary to allege or prove any special damage. The declaration avers that 
the mine was being worked and used to the great profit and advantage of the 
plaintiff; and the allegation of damage is, that the plaintiff had been hindered 
and prevented from working the mine in so beneficial a manner as he other- 
wise would have done; and had been otherwise hindered from acquiring 
profits which otherwise would have arisen. Secondly, this is not verbal 
slander of title, but a written libel upon the plaintiff's title. In Lawey. 
Harwood (a), and all the cases where it has been held that special damage 
must be proved, the slander was spoken, and not written. The damage which 
accrues by the pubUcation of a written libel, is much more serious than that 
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whicb happens by the use of slanderous words. The slander passes away and 
is forgotten, but a written statement inflicts a permanent injury. And the 
declaration alleges damage in the only way in which it could be alleged ; it is 
stated that the shares were lessened in value, and that the plaintiff had been 
prevented from selling them ; and the natural effect of a published state- 
ment, that a receiver from the Court of Chancery had been sent to the mine» 
would be to cause a depreciation of the shares. In Hartley v. Herring (d), 
which was an action for slandering a dissenting minister, it was held sufficient 
to allege, that by reason of the scandal, persons frequenting the chapel had 
refused to permit him to preach there, and had discontinued giving him the 
profits which they usually had, without saying who those persons were, or by 
what authority they excluded him. Bois v. Bois (e), Pennyman v. Rabanks, (/). 
In the present case it would be difficult to aver special damage in any other 
way. In Millman v. Pratt (g), which was an action for slander of title, 
it does not appear that any special damage was alleged in the declaration. 

Talfimrd, Seijt., Barstow, and Rowe, contrii. — ^AU the authorities shew, that 
in an action for slander of title, special damage must be averred and proved. 
In Lau^ V. Hanoood (h) , which was an action for slandering title, judgment 
was reversed, because all the Court agreed, "That the declaration was not 
good, because the action is not maintainable without shewing special preju- 
dice ; but slandering of one's title, doth not import in itself loss, without 
shewing particularly the cause of loss, by reason of the speaking the words^ 
as that he could not let or sell the lands; but being general words they were 
not sufficient." Tasborough v. Day (t), Gerrard v. Dickinson (Ar), Rowe v. 
Roach (/). And if the plaintiff were entitled to maintain this action in respect 
of the shares in the mine which belong to him, then every other shareholder 
would also be entitled to sue the defendants, and an incredible number of suits 
would be encouraged. Nor can it be said, that this is a libel on the plaintiff 
in his trade. Savage v. Robery (m). Manning v. Avery («). 

Cur, adv. vult. 
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TiNDAL, C. J. — In this case, a verdict having been found for the plaintiff 
at the trial of the cause, with 5/. damages, a motion has been made to arrest 
the judgment, on the ground that the declaration does not state any legal 
cause of action. And we are of opinion that this objection is well founded, 
and that the judgment must be arrested. This is not an ordinary action for 
defamation of the person by the publication of slander, either oral or written, 
in which form of action no special damage need either be aUeged or proved, 
the law presuming that the uttering of the slanderous words, or the publishing 
of the libel, have of themselves a natural and necessary tendency to injure the 
plaintiff. But this is an action to recover damages by reason of the publica- 
tion of a paragraph in a newspaper, which contains no other charge than that 
the petition in a bill filed in the Court of Chancery, against the plaintiff and 
certain other persons, as share-owners in a certain mine, for an account, and 
an injunction had been granted by the Vice- Chancellor, and that persons^ 
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Com. Pleat, duly authorized, had arrived in the workiags. The puhUcaticm, therefore, !• 
one which slanders, not the person or character of the plaintiff, but hia title as 
one of the share-holders, to the undisputed possession and enjoyment of his 
SoPEH. shares of the mine ; and the objection taken is, that the plaintiff, in order to 
maintain this action, must shew a special damage to have happened from the 
publication, and that this declaration shews none. The first question^ there- 
fore, is, does the law require, in such an action, an allegation of qwcial 
damage ? And looking at the authorities, we think they all point the nme 
way. The law is clearly laid down in Sir William Jones, 196 (o), "of ahmder 
of title, the plaintiff shall not maintain action, unless it was re verd a damage ; 
ecil, that he was hindered in sale of his land ; so there the particular da- 
mage ought to be alleged.*' And in addition to the cases cited at the bar, viz.^ 
Sir John Tasborough y. Day (p), and Manning y. Aveiy {q), the case of Gmiey. 
Moulding (r), furnishes a strong authority. That was an action on the case 
for slandering the plaintiff's title, by speaking these words, yiz. " bis n^ 
and title thereunto is nought, and I have a better title than he." The words 
were alleged to be spoken /ai!9o et malitiosi, and that he was likely to aeH, and 
was injured by the words, and that by reason of speaking the irordB, he could 
not recover his tithes. After verdict for the plaintiff, there was a motion in 
arrest of judgment, and Rolle, C. J., said, there ought to be a scandal and a 
particular damage set forth, and there is not here ; and upon its being moved 
again, and argued by the judges, Rolle, C. J., held that the action did not lie, 
although it was alleged that the words were spoken /also et maliiiosl^, for the 
"plaintiff ought to have a special cause ; but that the verdict might supply; 
but the plaintiff ought also to have shewed a special damage, which he luUh 
not done, and this the verdict cannot supply ; the declaration here is too gene- 
ral, and upon which no good issue can be joined ; and he ought to have 
alleged that there was a communication had before the words spoken, toudiiiig 
the sale of the lands whereof the title was slandered, and that by speaking of 
them the sale was hindered ;" and cited several cases to that effect. We hold, 
therefore, on the authority of these cases, that an action for slander of title is 
not properly an action for words spoken, or for hbel written and published, 
but an action on the case for special damage sustained by reason of the speak- 
ing or publication of the slander of the plaintiff's title. This actkm is ranged 
under that division of actions in the digests and other writers on the text law ; 
and such we feel bound to hold it to remain at the present day. The next 
question is, has there been such a special damage alleged in this case as wi& 
satisfy the rule laid down by the authorities above referred to ? The doctrine 
of the older cases is, that the plaintiff ought to aver, that by the speaking he 
could not sell or lease (s), and that it will not be sufficient to say only that he 
had an intent to sell, without alleging a communication for sale (/). Admit< 
ting, however, that these maybe put as instances only, and there maybe many 
more cases in which a particular damage may be equally apparent witbovt 
such allegation, they establish at least this, that in the action for slander of 
title there must be an express allegation of some particular damage resulting 
to the plaintiff from such slander. Now the allegation upon this record is only 
this, that the plaintiff is injured in his rights, and the shares so possessed by 

(o) Lowe y.Harwood. (r) Style's Rep. 169, 17t>. 
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liiin, and in which he is interested, have been and are much depreciated and ^^'^^l^J^j^' 

lessened in valne, and divers persons have believed, and do believe, that he has Malacht 

little or no right to the shares, and that the mine cannot be lawfully worked sJrEa. 

or used for his benefit, and that he hath been hindered and prevented from 

sdling or disposing of his said shares in the said mine, and from working and 

using the same in so ample and beneficial a manner as he otherwise would 

bsve done. And we are of opinion that this is not such an allegation of 

spedal damage as the authorities above referred to require, where the action 

is not founded on the words spoken or written, but upon the special damage 

sustained. It has been argued in support of the present action, that it is not 

so much an action for slander of title, as an action for a hbel on the plaintifif in 

the course of his business, and in the way of gaining his livelihood, and that 

such an action is strictly and properly an action for defamation, and so classed 

and held by all the authorities. But we think it sufficient to advert to the 

declaration to be convinced that the publication complained of was really and 

strictly a slander of the plaintiff's titie to his shares, and nothing else. 

The bill in Chancery, out of which the publication arose, is filed by Tolkrvey, 
who disputed the plaintiff's right to the whole of the shares, and claimed in 
himself a right to part of the same, and prayed that he might be declared to 
be entitled to some of them ; and the only mention made as to the working of 
the mines, was with reference to the appointment of a receiver to the profits 
thereof. And we think it would be doing violence to the natural meaning 
of the terms of the publication, if we were to hold it to be published of the 
plaintiff in the course of his business, or occupation, or mode of acquiring his 
livelihood, and not as referring to the disputed title of the shares of the mine. 
It has been urged, secondly, that however necessary it may be, according to 
the ancient authorities, to allege some particular damage in cases of unwritten 
slander of title, the case of written slander stands on different grounds, and 
that an acti<m may be maintained without an allegation of damage actually 
sustained, if the plaintiff's right be impeached by a written pubhcation, which 
of itself, it is contended, affords presumption of injury to the plaintiff. No 
authority whatever has been cited in support of this distinction. And we are 
of opinion that the necessity for an allegation of actual damage in the case of 
slander of title, cannot depend upon the medium through which that slander 
is conveyed* that is, whether it be through words, or writing, or print, but 
that it rests on the nature of the action itself, namely, that it is .an action for 
special damage actually sustained, and not an action for slander. The cir- 
cnmstanoe of the slander of title being conveyed in a letter or other publica- 
tion* appears to us to make no other difference than that it is more widely and 
permanently disseminated, and the damages in consequence more likely to be 
serious than where the slander of title is by words only, but that it makes no 
difference whatever in the legal ground of action. For these reasons, we are 
of opinion that the action is not maintainable, and that the judgment must be 
anrested; and, consequently, it becomes unnecessary to inquire whether the 
innuendo laid in the declaration is more large than it ought to have been. We 

therefore make the rule for arresting the judgment absolute. 

Rule absolute. 
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-^w.8. Taylor v. Blacklow. 

Cemin liile- 'T'HE declaration stated, for that whereas, hefore and at the several times 
deedt were X_._ .,,-,.., ^ ^-^ -^ 

entrusted to hereinafter mentioned, the defendant was an attorney, to wit, an attor- 

htadSm'for'*^ "®y ^^ ^® ^^^ ^ Common Pleas at Westminster; and the plaintiff thcD 
the purpone of claimed to he lawfully entitled to, and interested in, a certain estate, to wit, in 
ofm<K>ey^poii certain messuages, buildings, lands, tenements, and premises, with the appor- 
roortgage : the tenances, in the county of Kent; and before and at the time of the committing 
doted? defect ^^ ^^^ grievances by the defendant as hereinafter mentioned, was desirous to 
^**!^*^**h ^^''o^ *"^d obtain an advance of money, to wit, the sum of 4000/., by way of 
title, to one of mortgage and security upon the said estate and premises, whereof the defen- 
hii *jJ^*r**5Tj*® dant, before and at the time of the committing of the grievance by him com- 
fitted by the mitted, as hereinafter stated, had notice; and thereupon heretofore, to wit, on 
wh^^X^JSn ^^« 22nd day of MarcA, in the year of our Lord 1833, the defendant, so being 
employed the such attorney as aforesaid, represented to the plaintiff that he had a client who 
prooeeSunw^o* would advance the said sum of 4000/., on sufficient security, and at a moderate 
recover the rate of interest, to wit, at the rate of 4/. per cent, per annum for interest on 
that theattor-' ^^^ same; and the plaintiff, at the request of the defendant, retained and em- 
ney waa guilty ployed the defendant as such attorney to use due endeavours to obtain and 
breach of doty, procure the said sum of 4000/. on such mortgage for the plaintiff, for reason- 
ml^ht'^bc ^^ d ^^^^ reward to the defendant in that behalf; and the plaintiff, at the request of 
for the damagea the defendant, then delivered to the defendant, as such attorney, and in pur- 
wh<f depo»it(3f* suance of the said retainer, divers, to wit, six, abstracts of, and relating to, the 
the deeds had title of the plaintiff of, in, and to the said estate and premises, and certain 
TOn!!l^iI^icc° of ot^^r documents also relating to the same, to wit, a statement of the number 
his niiiconduct. of acres of which the said estate consisted, and the names of the tenants and 

occupiers of the same; and thereupon, and by means of the premises, the de- 
fendant afterwards, and before the committing of the grievance by the defen- 
dant as hereinafter mentioned, to wit, on the day and year aforesaid, as such 
attorney of and for the now plaintiff as aforesaid, discovered and ascertained 
that there was a certain defect in, and objection to, the legal right and title of 
the plaintiff to the said estate and premises, to wit, that in two of the title- 
deeds of and relating to the said estate and premises, a part of the said estate 
and premises, to wit, sixty acres thereof, and certain messuages, buildings, and 
improvements thereon, had not been sufficiently conveyed to or for the use 
or benefit of the plaintiff, and that by reason and on account thereof, a certain 
person, to wit, John Henry Taylor, the brother of the plaintiff, then had, in 
point of law, a legal title to such part of the said estate and premises, and to 
recover the possession of the same, although, in justice and equity, the bene- 
ficial interest in the whole of the said estate and premises then belonged to the 
now plaintiff; and by reason of the premises, and under and by virtue of the 
said retainer and employment, it then became and was the duty of the defen- 
dant not voluntarily or unnecessarily to divulge or communicate the said 
defect in and objection to the legal right and title of the plaintiff to the said 
estate and premises to the said /. H. Taylor, or to any other person, and not to 
instigate, or cause or procure to be commenced or prosecuted, any action or 



MICHAELMAS TERM, 1836. 



225 



proceeding for tbe recovery of the said estate and premises, or any part 
thereof, from the now plaintiff, for or by reason or on account of such dis- 
covery of the defendant by the means aforesaid; nevertheless, the defendant, 
so being such attorney as aforesaid, but not regarding his duty as such attor- 
ney, nor hia duty in the premises under and by virtue of his said retainer and 
employment, but contriving, and craftily and subtilely intending to injure and 
annoy the plaintiff, and to cause and procure a great part of the said estate 
and premises, to wit, the said sixty acres thereof, and the said messuages, 
buildings, and improvements thereon, to be recovered from him, by unjust, 
vexations, and improper proceedings, heretofore, to wit, on the day and year 
aforesaid, dishonorably, wrongfully, and unjustly, and for the sake of fees 
and unjust reward in that behalf, in violation of his duty as such attorney, and 
contrary to his said duty in the premises, and in violation of good faith, volun- 
tarily and unnecessarily divulged and communicated the said defect in and 
objection to the legal right and title of the plaintiff to the said estate and pre- 
miaes to the said /. H, Taylor, and then wrongfully, maliciously, dishonora- 
bly, and oppressively, contriving and intending as aforesaid, heretofore, to 
wit, on the day and year aforesaid, instigated and caused and procured divers, 
to wit, four actions of ejectment respectively, on the demise of the said /. H. 
Tmflor, to be commenced against divers, to wit, twelve tenants of the now 
plaintiff of certain parts of the said estate and premises of the plaintiff; and 
the said now plaintiff having, as landlord, duly appeared and defended the 
said actions of ejectment, the now defendant prosecuted the same, and also 
wrongfully, maliciously, unjustly, and oppressively caused and procured a 
certain other action, by and in the name of the said /. H, Taylor, against the 
now plaintiff, to be commenced and prosecuted for a certain pretended cause of 
action, to wit, the cutting down and converting certain timber, before then 
growing on the said estate and premises of the plaintiff; and the now defen- 
dant, further contriving and intending as aforesaid, also then wrongfully and 
maliciously, unjustly and oppressively, instigated and caused and procured to 
be commenced, in the name of the said /. H, Taylor, against the now plaintiff, 
divers, to wit, four other actions, for the recovery of cevtain sums of money 
claimed to be due from the now plaintiff, which, but for such instigation and 
causing and procuring of the now defendant would not have been so com- 
menced or prosecuted; and the defendant, further contriving as aforesaid, then 
falsely and maliciously instigated and persuaded, and caused and procured the 
said J, H. Taylor to commence and prosecute against the now plaintiff a 
certain untenable suit in the Court of Exchequer for setting aside the convey- 
ance to the now plaintiff of his said estate of and in the said premises, and 
which was afterwards, to wit, on the 9th day of July, 1834, according to 
equity and justice, dismissed, with costs to be paid by the said /. H. Taylor; 
and the now plaintiff further saith, that in order to obtain relief in the pre- 
mises, he was heretofore, to wit, in Hilary Term, in the fourth year of the 
reign of our lord the now king, forced and obliged to file, and did file and 
prosecute his certain bill of complaint against the said J. H. Taylor in the 
Court of Exchequer, for relief in the premises, and in order to obtain an in- 
junction against the prosecution of the said actions of ejectment, and was also 
then forced and obliged to apply to the said Court of Exchequer for relief 
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Com. Pleat, againtt the said now defendant; bv means of which said breach of duty, and 

Taylob ^ ^® ^^ Mae, decepti^, fraudulent, and malicious conduct of the defendant 

V* in the premises, the plaintiff hath been forced and obliged to incur, and hath 

incurred, great trouble of mind and body, and great expense of his monies, to 



wit, to the amount of 2000/., in defending and resisting the said unjust and 
▼exatious proceedings, and in obtaining and enforcing, and in endeaTOuring to 
obtain and enforce, by due and lawful ways and means, relief against the same 
and other unlawful, imjust, and oppressive proceedings of the now defendant in 
the premises; and by means and in consequence of the said J. H. T»fhr 
having become insolvent and unable to pay the costs of the said vexatious pro- 
ceedings, so instigated and caused and procured, by the now defendant to be in- 
stituted and prosecuted in his name as aforesaid, the now plaintiff hath been 
and is unable to recover or obtain pajrment or satisfaction of or from the said 
J, H. Taylor of the said costs, and he is wholly unable to pay or satisfy tiie 
same; and the now plaintiff hath been and is, by means of the said sevend 
malicious and unjust, vexatious and improper conduct of the defendant, gready 
harassed, oppressed, vexed, and impoverished, and otherwise greatly injured; 
and also, by means of the premises, the plaintiff was hindered and prevented 
from raising and procuring the said money, at other money, on mmtgage of 
the said estate and premises, for a long time, to wit, from thence until die 
20th day of Jamuay, in the year of our Lord 1636, and was then, by reason of 
the premises, forced and obliged to raise and procure, on mortgage and aeca* 
rity of the said estate and premises, a much larger sum of money than the 
said sum of 4000/., to wit, the sum of 6000/., and at a greater rate of interest 
than at and after such rate of 41, per cent, per annum, to wit, at and after the 
rate of 4/. lOtf. per cent, per annum, for each and every 100/. thereof; to the 
damage of the plaintiff of 2000/. ; and thereupon he brings his suit, &c. 

Plea. — ^And for a further plea in this behalf the defendant saith, that before 
and at the time when he represented to the plaintiff that he the defendant had 
a client who would advance the said sum of 4000/. on sufficient security and 
at interest, and before and at the time when the plaintiff delivered to him the 
defendant the said abstracts and other documents relating to the said estate 
and premises, and before and at the time when the said defendant discovered 
and ascertained that there was a certain defect in and objection to the legsl 
right and title of the plaintiff to the said estate and premises, and before and 
at the time when the defendant divulged and communicated the said defect in 
and objection to the legal right and title of the plaintiff to the said estate and 
premises to the said /. H. Taylor, he, the defendant, was the attorney and 
solicitor of and for the said /. H, Taylor, and had been and was retained and 
employed by him, as such attorney and solicitor generally in relation to his 
affairs, and whereof the plaintiff had notice ; and thereupon it became and 
was the duty of the defendant, as such attorney and solicitor, of and for the 
said /. H. Taylor, to divulge and communicate the said defect in, and ofajec* 
tion to, the legal right and title of the plaintiff to the said estate and premiseB, 
to the said J. H, Taylor ; and he did on that account, and without malioe or 
any violation of good faith, at the said time, when, &c., divulge and comma- 
nicate the said defect in, and objection to, the legal right and title of the 
plaintiff to the said estate and premises, to the said J, H. Taylor^ with s 
view, and in order that he might claim and recover the said estate and 
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MrenuBea finom the pUdiitiC if lawfdUy entitled thereto, m he then appeared Com. Pleat. 
md waa believed by the defendant to be ; and that, thereupon, tibe said iv^^^^^ 
/. J7. Toj^lar, did retain and employ the said defendant as such attorney, to v. 

take due and proper proceedings, to try and investigate the said right and Blagklow. 
daim of the said /. H. Tby/br, and to recover the said estate and premises 
kxr him, and to bring and prosecute the said actions and suits in the dedara- 
tioii mentioned in that behalf; and this the defendant is ready to verify, &c. 

Dem m rrer , — ^The causes assigned were, that although the defendant confessed 
nd admitted that he had been and was retained and employed by the plaintiff 
to act fior him as his attorney in the premises, and that under „'and by virtue 
of that retainer and employment, the said defendant discovered and ascer^ 
tained the said defect in and objection to the legal right and title of the plain- 
tiff to the said estate and premises ; but that, in justice and equity, the bene- 
ficial interest in the whole of the said estate and premises, then belonged to the 
l^aintiff ; and although the defiendant had confessed and admitted that it was his 
duty, under and by virtue of the said retainer and emplojrment, not voluntarily 
or onneoesearily to divulge or communicate the said defect and objection to the 
said J. H. Tojflor, or to any other person, nor to instigate, or cause, or procure, 
any action or proceeding for the recovery of the said estate, or any part 
thereof; yet the defendant had attempted to defend and justify his said 
illegal conduct, upon and under colour of a wholly untenable ground and 
pretence ; and also, for that although the said plea was pleaded in bar to the 
whole declaration, yet it did not state or shew any defence, or legal or 
sufficient justification or excuse, for the said statement and cause of action 
against the said defendant, for and in respect of his having so wrongfully, 
malidously, and dishonourably instigated, and caused and procured the said 
actions of ejectment to be commenced and prosecuted, and the said other 
action to be commenced and prosecuted for the said pretended cause of action 
for cutting down timber, or for having procured to be commenced the said 
other four actions, and causing the said /. H. Taylor to commence and prosecute 
against the plaintiff, the said untenable suit in the Exchequer ; and also, for 
that the said plea was, in other respects, uncertain, informal, and insufficient. 
Jinnder. 

Keify, for the plaintiff. — ^The question is, whether an action can be main- 
tained by a client against his attorney for damages occasioned by a gross 
breach of duty. In Com. Dig. tit. Action on the Case for a Deceit (A. 5), it 
is said that an action lies, " if a man being intrusted in his profession deceive 
him who intrusted him : as if a man retained of counsel become afterwards of 
conned with the other party in the same cause ; or if he discover the evidence 
or secrets of the cause." It is evident that the circumstances disdosed in 
the declaration shew that the attorney was guilty of a breach of professional 
duty, and it is one of the most inflexible duties of an attorney that he should 
keep his client's secrets. In Earl of Cholmondeleff v. Lord Clinton (a). Lord 
Eldom declared that it was the imanimous opinion of all the judges, that an 
attorney cannot g^ve up bis client and act for the opposite party in any suits 
between them. The plaintiff alleges that he sustained spedal damage by 

(a) 19V«sey,261. 
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Com, Pleat, reason of the defendant's conduct ; and by the same rule» which prevail 

'^^^^^^ in the case of slanderous words which are actionable when special damage it 

f. proved, the plaintiff is entitled to recover. 

Blacklow. 

Jervis, contrd,, — This is not a question whether the Court approves of the 
conduct of the defendant, who may have acted improperly and indiscreetly, 
but may not nevertheless be liable in this action. By the rule of law which 
is established as to confidential communications, the defendant might have 
been compelled to disclose the defect in a court of justice. In Wilson v. 
Rastallib), it is said that the privilege is limited to cases of counsel, solicitor, 
and attorney ; and Buller, J., said that the nature of it was, '* that the attor- 
ney should not be permitted to disclose, in any action, that which has been con- 
fidentially communicated to him as an attorney." Cobden v. Kenrick (c), BtiU, 
Nisi Prius, 284. If a party were employed as a steward or money scrivener, 
and not as an attorney, he would be compelled to disclose a commonicatioD, 
although it was strictly confidential. Here the defendant was employed, not 
as an attorney, but as a conveyancer, and the same rule is applicable. In 
Walker v. Wiidman (d), it is said that the protection extended not merely to 
communications made pending an action or suit, but to every communication 
made by the client to counsel, or attorney, or solicitor, for professional assist- 
ance ; but that the protection did not extend to cases where the counsel, 
attorney, or solicitor, was employed in matters not professional, as in a treaty 
for the purchase of an estate. And the communication must be made to the 
attorney in his character of attorney, Bramwell \, Lucas (e). The rule laid 
down in Cholmondeley v. Lord Clinton (/), was qualified in Robinson v. 3fK/- 
Ictt (g), Beer v. Ward {h), and Bricheno v. Young (J). It is altogether a rule 
of convenience whether the courts will restrain an attorney or solicitor from 
acting against parties by whom he has previously been employed, GrisseU v. 
Peto (Ar), Johnson v. Marriott (/), Bolton v. Corporation of Liverpool (m). 
Here the defendant was employed as attorney by J. H, Taylor, before he was 
retained by the plaintiff, and the plea avers that the plaintiff had notice of this 
circumstance : therefore the defendant had a duty to perform to his original 
client, and conflicting duties presented themselves ; in such a case the Cooit 
will not interfere. 

Kelly, in reply. — Even if the defendant succeeded in establishing that he 
might have been compelled to disclose this defect in the plaintiff's title, in a 
suit between third parties, it does not therefore follow that this action is not 
maintainable* In such a case the information is given under compulsion, and 
the attorney is exonerated from being charged with a breach of duty. Bat 
here the disclosure was made voluntarily and unnecessarily. But that the role 
as to privileged communications extends beyond communications in respect of 
a suit, isestabhshed in Greenoughv. Gaskell («), Moore v. Terrell (o), and Cr(h 
mack V. Heathcote (/>). 

(A) 4 T. Rep. 753. (i) Jacob, 300. 

{c) 4 T. Rep. 431. {k) 2 Moore and Scott, 568. 

(</) 6 Maddox, 47. (l) 2 Cr. & M. 183. 

(«) 2 B. & Cress. 745. im) 1 Mylne and Keene, 88. 

(/) 1 9 Vesey, 26 1 . (n) 1 Mylne atid Keene, «8. 

f^) 4 Price, 353. (o) 4 B. & Ad. 870. 

(A) Jacob, 77. (p) 2 Brod. «t Bing. 4. 
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TiNDAL, J. — It appears to me, that the plaintiff is entitled to maintain this 
action. It has heen contended for the defendant, that the disclosures which he 
made, were such as his situation of attorney for the plaintiff, would not have 
entitled him to withhold, if he had heen called as a witness in a court of law. 
It is not necessary to decide that point one way or the other ; although, if it 
were, the cases which have heen cited go very far to set it at rest. It is 
sufficient to say, that the defendant, as an attorney, voluntarily and unneces- 
sarily, disclosed a defect in the plaintiff's title ; and it is not necessary to con- 
sider what disclosures the defendant might have heen compelled to make, if he 
had stood in the character of a witness. On the general question, there 
Cannot exist a particle of douht. It was the duty of the attorney to keep 
sacred the defect which he had discovered in his client's title. The deeds were 
in his hands for the purpose of raising a loan of money, and when he discovered 
the defect, he disclosed it to a person who might he henefited hy the disclosure. 
It has heen contended, that the defendant was actuated hy a sense of duty 
towards another person, whose attorney he was ; and under such circumstances 
there are some men whose minds are not strong enough to take a safe and 
decided course. But it would have heen an easy course for the defendant 
to deliver hack the deeds to the plaintiff, and to keep his lips sealed, 
in sacred and solemn silence, to the last moment of his life. Instead 
of doing this, the defendant has thought proper to disclose the parti- 
culars of the defect, to a person who, thereupon, in consequence of the dis- 
dosure, has hrought actions at law and filed hills in chancery against the 
plaintiff ; and there can he no douht hut that an injury has heen sustained, at 
least to the amount of the extra costs, which have heen paid on account of 
those proceedings. The authority which has heen cited from Comyn's Digest 
IB very nearly in point to shew that this action may he maintained. It is said 
that as the plea discloses that the party to whom the communications were 
made, was the client of the attorney hefore the disclosures were made, and as 
they were made without malice, the defendant is therefore excused. I cannot 
see that this affords an answer, unless it he considered as a waiver on the part 
of the plaintiff: hut the plaintiff could never have expected, when he put his 
deeds into his attorney's hands, that any defect in the title would have heen 
disclosed to another party. The judgpnent must therefore he for the plaintiff. 

Gasblsb, J. — If it were necessary to decide whether this could have heen 
considered a privileged communication in the prosecution of a suit, in which 
the attorney was a witness, I should have desired time to look into the cases. 
But that question does not arise ; for here the disclosures were made without 
any compulsion ; and it is a well estahlished principle, that an attorney shall 
not voluntary y disclose the secrets of his client. The authority cited from 
Comyn's Digest is sufficient to shew that this action may he maintained. 

Vaughan, J. — ^The defendant has been guilty of a gross breach of moral 
duty, and the law is never better employed, than in enforcing the observance 
of moral duties. The rule as to privileged communications, is much too narrow 
as laid down by the counsel for the defendant. 

BosANQUBT, J. — I forbear from entering into a discussion of the cases, as 
to whether this would be considered a privileged communication, in a suit by 
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Com. PUat, a third party. I entertain no donbt, but that when a man, who was an 
mT^^^^i^ attorney, undertoo'k to transact this bosiness for the plaintiff, it was a daty 

V, cast upon him by the law, not to divulge the secrets of bis employer; u 

he has done so, he has subjected himself to an action. 

Judgment for the plaintiff. 



Black LOW. 



Nm>.^ 



PuYPfiRs r. Eburn. 



Theadmiitioii T^HIS was an action for trespass upon certain closes, named and described 
of a tenant for by metes and bounds in the declaration; to which the defendant 

Und8,1«aie pleaded — 1st, tiiat the right of possession in the closes, in which, &c. was not 
1h!r"*'^nd ^ in the plaintiff ; and, 2ndly, a special plea of justification, that defendant, ti 
nan, and the * bailiff, and under a warrant from the steward of the manor of CrowkmiM, m 
»n?i?not enidV ^^ oounty of Cambridge, seized the closes in which, &c. qmou9^u, viz. in the 
tied to a 8oe mean time and until some person or persons should appear and make good 
SSSThSSlrllira^^ his or their daim to be admitted tenant thereto at a court of the lord of the 
unleMbjrTinne manor of Crowlands. 

within the '^^ ^^ P^^ ^^ plaintiff replied, that one John Pmrckas was admitted to 

■BABOT* the closes in question as tenant for life, with remainders over ; and that one 

Froncei Anne Purchas was seised in remainder under tiiat admittance ; and 

the parties, having joined issue, agreed to submit the following caae for tiie 

opinion of the Court. 

The plaintiff, before the committing of the trespasses by the defendant in 
which, &c., was, and still is, the tenant and occupier of the lands in question, 
as tenant to John Purchas, Esq., deceased, hereinafter mentioned, and since 
his decease, to Frances Anne Purchas, hereinafter mentioned, daughter of the 
said /. Purchas. The lands in question are copyhold of the manor of Crow- 
lands, in the parish of Chy Drayton, in the county of Cambridge. The fine, 
pa3rable according to the custom of this manor, is two years' improved annosl 
value, on admission of a tenant of copyhold lands as heir, devisee, or aurren- 
deree. 

At a court held for the said manor on the 26th of January, 1789, the 
homage presented the death of /. Purchas, the father of the said /. Purdks, 
a customary tenant of the said manor, who held to him and his heirs, diven 
lands and tenements of the lord of the said manor by copy of court roll ; thst 
he died seised thereof; and that, before his death, he duly made and pub- 
lished his last will and testament in writing, bearing date the 23d of Febnuaj, 
1786, having duly surrendered the said premises to the uses thereof, whereh]f 
the said testator gave and devised unto his son, the said /. Purchaa, all and 
singular his copyhold estates, whatsoever and wheresoever, to hold unto the 
said /. Purchas, the son, his heirs, and assigns for ever, upon trust, aa soon u 
conveniently might be after his, the said testator's decease, to sell and dispose 
of sH his said real estate, and to pay the money arising therefrom in such man- 
ner as in such will is particularly mentioned ; which said /. Pur^as, the son, 
being present in court, desired of the lord of the said manor to be admitted 
tenant, agreeably to the tenor of the said will, to the said premises, being tbe 
said closes in which, &c., with other hereditaments, to whom the lord granted 
seisin of the said premises by the rod, to hold the same to the said J. Pwrckss, 
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hia bein, and aaaigns, agreeably to the tenor of the said will of the lord of ^<^* ^^^' 
the said manor. The trost for sale in the above will was never exercised, PHVPEms 
the object being to raise £5.000 for the testator's yonngest son, and to pay £,„»,,. 
debts, such legacy and debts being paid and satisfied by the said /. Purchaa, 
the devisee, out of his own monies, the lord and steward of the manor having 
no other notice thereof than fix>m the conrt-books, which are in the terms 
above specified ; on which said admittance the said J. Purchas, paid a full fine 
of two years* improved annual value to the lord of the said manor. 

On the 2dd of /(wtfaiy , 1790, the said /. Purchat did, out of court, sur- 
render into the hands of the lord of the said manor, (amongst other here- 
ditaments,) the said closes in which, &c., with their appurtenances by the 
rod. according to the custom of the said manor, by the hands and acceptance 
of W, Silk and Thomas Siik, two customary tenants of the said manor in 
which, &c.» to the use and behoof of himself, the said /. Pwrcluu, and his 
heirs, until a marriage then intended between him and one Sarah F, Barwick, 
should be had and solemnized ; and from and after the solemnization thereof 
to the use of himself, the said /. Purchas, and assigns, for and during the 
term of his natural life ; and from aud immediately after his decease to the 
use and behoof of the said Sarah F. Barwick and her assigns for and dur- 
ing the term of her natural life in augmentation of her jointure ; and from 
and immediately after the decease of the survivor of them, the said /. Purchas 
and Sarah F. Barwick, subject and liable to the several powers, provisoes, 
conditions, limitations, and agreements mentioned, expressed, and declared in 
a certain indenture of release of four parts, bearing even date therewith, made 
between the said J. Purchas of the first part, the said S, Barwick of the se- 
cond part, Sarah TausweU, of the town of Cambridge, g^randmother of the 
said Sarah, of the third part, and John Archdeacon of the fourth part, to the 
use of the eldest or only son of the body of the said /. Purchas on the body 
of the said S. F. Barwick, and to the heirs of such eldest or only son for 
ever ; and in case there should be no such eldest or only son, then to the use 
of the eldest or only daughter of the said /. Purchas and the said Sarxih, and 
to the heirs of such eldest or only daughter for ever ; and in default of issue 
of the marriage, to the use and behoof of the right heirs of the said /. Purchas 
for ever, according to the custom of the said manor. 

Afterwards, on the 30th of May, 1796, at a general court baron holden 
before the deputy steward of the manor, the homage of that court presented 
the said surrender ; and at that court the said /. Purchas prayed to be ad^ 
mitted tenant to the said surrendered premises, according to the form and 
effect of the said surrender, to whom the said S. Smith, the then lord of the 
manor, by the said deputy steward, granted seisin thereof by the rod, to hold 
the same unto the said /. Purchas and his assigns for and during the term of 
his natural life, of the lord of the said manor, and at his will, according to 
the custom of the said manor ; and he the said /. Purchas was thereupon 
admitted tenant of the said surrendered premises, with the appurtenances, for 
the term of his natural life ; and he paid a fine of Is. on such admission. 

The marriage between the said /. Purchas and Sarah F. Barwick took place 
in 1790. The only issue of the said marriage was Frances Anne Purchas, 
who is now living, and was of full age at the death of the said /• Purchas. 
The said S. Purchas (formerly Barwick) died in the lifetime of the said 
/. Purchas, in 181 1. The said/. Purchas died on the 16th oi November, 1838. 
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On the lOtb of January, 1834, at a general court baron of the lord of the 
said manor, holden for the said manor before the steward thereof, the first 
proclamation was duly made for the heir or heirs at law, or other person or 
persons entitled to the premises, whereof the said /. Purchas had then latdy 
died seised within the said manor, to come into court, and take admission to 
the same, or that otherwise the same would be seised into the hands of the 
lord of the said manor for want of a tenant ; and the second and third pro- 
clamations were made on the 5th of March and 9th of May of the same year. 

On the 17th of May, 1834, the then steward of the manor duly issued a 
warrant, according to the custom of the said manor, under his hand and seal, 
directed to the said defendant, Francis Ebum, the bailiff of the court of the 
manor, reciting, that proclamations had been duly made at serend courts 
baron, on the 10th oi January, the 5th of March, and the 9th of May, 1834, 
for any person or persons claiming title to the customary or copyhold lands 
and hereditaments lying within and holden of the same manor, of which 
/. Purchas, Esq., lately died seised, to come into court, and be admitted 
thereto ; and forasmuch as no one came to take up and be admitted to the 
said lands and hereditaments, it was thereby commanded and ordered, tiiat 
the said F, Ebum do seize, and he was thereby authorized to seize into the 
hands of the lord of the said manor, all the said customary and copyhold lands 
and hereditaments, of which the said /. Purchas died seised, in the mean time 
and until some person or persons should appear and make good hia or their 
claim to be admitted thereto. The defendant, under that warrant, entered 
upon the cloaes in question, then in the occupation of the said plaintiff, as 
tenant to the taid Anne Purchas. The said F. A. Purchas is, or claims to be, 
now seised of the said premises in question, at the will of the said lord of the 
manor, according to the custom under the surrender of the 23rd of Jamuary, 
1790, and the admittance of the 30th of May, 1796. 

The question for the consideration of the Court is, whether the said 
F. Anne Purchas, who claims as tenant in remainder, under that surrender 
and admittance, is bound to come in to be admitted at the lord's court, and is 
to pay the lord of the said manor a fine on such admittance. 



W. H. Watson, for the plaintiff. It is a general rule that the admittanoe 
of a tenant for life is the admittance of the remainder-man, and that no 
second fine is payable except by special custom. Gypp y. Bunney (a), Bamet 
Y. Cooke (b). The case of Doe d. Whitbread v. Jenney (c) is similar to the 
present, except that a special custom there existed in the manor which re- 
quired the remainder-man to be admitted on the death of the tenant for life, 
and to pay a fine. In that case Lord Ellenborough, C. J., in a very elaborate 
judgment held, that such a custom was good ; and in considering the argaments 
of counsel upon the other question he said, "the defendant in this caffe does 
not object to paying the fine due by the custom from the person to whom 
the estate is limited in remainder, but contends that the admission of her 
husband was in law the admission of herself, and that any further admissioa 
is nugatory ; and that a custom requiring one already admitted to be admitted 
again, is unreasonable and void. To shew that the admission of the tenant 



(a) Cro. Eliz. 504. 



(&) 3 Lev. 308. 



(c) 5 East, 522. 
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for life 18 the admiaaion of those in remainder. Brown's case, 4 Rep. 22 b. Com. Pleat. 
was relied on, in which the doctrine is laid down, that the admittance of the p"^"^^^^ 
tenant for life ia the admittance of him in remainder, to vest the estate in him, v. 

but not to bar the lord of his fine; and Auncelm v. Aunceim, Cro. Jac. 31, Eauair. 
where a aorrender having been made by a copyholder to Martha, his wife, for 
life, remainder to Matthew, his son, in fee, on which Martha was admitted, 
and Matthew, the son, without other admittance, having surrendered to the 
use of the plaintiff, the Court determined in his favour against the heir of 
Matthew, being of opinion that the admittance of the feme, was the admittance 
of him in remainder, as the particular estate and that in remainder made . in 
law bat one estate. And this last case was much relied on, to shew that the 
admission of the tenant for life, is fully and completely the admission of him in 
remainder, when designated on the roll, as in the present case the defendant 
u. On the other hand, it was insisted that where by custom a fine is to be 
paid by the remainder-man, he is in such a case bound to be admitted, ac- 
cording to the doctrine of Lord Coke, in his Treatise on Copyholders, ISO, 
adopted by Lord C. B. Gilbert, in his Treatise on Tenures, p. 194, and that 
the caae of Auncelm v. Anncelm only proves that the admittance of tenant for 
life ia the admittance of the tenant in remainder, so far as to vest in him the 
estate in remainder, and enable him to convey a title to it, but that it is not 
such an admission as to make him full and complete tenant to the lord. And 
further, that though it should be holden, that where there is no custom, there* 
mainder-man need not be admitted ; yet the present defendant was bound to be 
admitted, there being such custom within this manor, which is the life of copy- 
holds ; and that the custom is a reasonable one, as, by means of it, it will 
appear distinctly upon the rolls of the manor to whom the different copyholds 
belong, and the lord will be better able to call for his fines, and enforce his 
suits and services. In addition to the cases mentioned by the plaintiff's 
counsel, that of Gyppen v. Bunney, as reported in Moor, 465, may be added, 
where it is laid down that if a copyhold be surrendered to one for life, re- 
mainder to another in fee, if the lord is to have a fine from the remainder- 
man, there is occasion for a new admittance. But, without deciding whether 
that be necessary without a custom, we think such custom good, for the 
reasons suggested by the counsel for the plaintiff." 

In the present case, no custom is in existence, and therefore this is a con- 
dosive decision in favour of the plaintiff. So in The Dean and Chapter of 
Ely T. Caldecott (d), the Court determined that a full fine was only demand- 
able by a remainder-man, by a special custom ; and Blackhume v. Graves (e) 
18 to the same effect. Here a fine of one shilling was paid by the tenant for 
life ; which must be taken to have been the fine for the whole estate. The 
lord might have demanded a full fine, if he would ; but, having been satisfied 
with a nominal payment, and the tenant for life having been admitted, it 
ia too late to say that the remainder- man ought to pay a full fine. If 
the lord now demands an apportioned fine, then he has misconceived his 
remedy, which is by an action of assumpsit, as in Dean and Chapter of Ely v. 
Caldecott (d), Blackhume v. Graves {e), and Lord Kensington v. Manselli,/), 
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Com, Pleai, Kelly, contrH, — It is not necessary for the lord to establish a right to 
v-^vw demand an entire fine from the remainder- man ; but the question is, whether 
he is not entitled to be paid a reasonable fine. If the argument on the 
other side can be established, then the tenants of copyhold estates will have 
it in their power to defraud the lord of his fines, by creating remainders in 
perpetuity. It is true that, for many purposes, the admission of a tenant for 
life has been treated as the admission of the remainder-man, but that has 
always been qualified thus far, — ^that, by such admission, the lord shall not 
sufi^er in respect of the payment of hb fines ; Broum*s case (t*). Here the lord 
does not claim a full fine from the plaintiff^ which distinguishes this case 
frt)m The Dean and Chapter of Ely v. Caldecott {k). As to the argument that 
no special custom is stated in this case, the answer is» that the ckum of fines 
is the creature of custom, in all cases ; and here, as a fine of two years im- 
proved annual value is payable by custom, the lord now seeks to recover 
a proportion of that customary fine. Mr. Watkins B«y9 (/), that if part of a 
fine only be imposed on the particular tenant, the residue may be assessed on 
the person in remainder. In The Earl of Bath v. Abney (m) , it was held that the 
surviving executor of a term of ninety-nine years, granted of a copyhold, was 
bound to be admitted tenant, and to pay a fine on admission ; and the argu- 
ment there urged was, " that although where the whole fine had been already 
paid to the lord upon the first admission, there was no reason why it should 
be paid over again ; but where the fine is not paid for the whole, up<m the 
original admission, then the remainder-man must pay a fine and be admitted." 
Here no jury would find that, by receiving one shilling, the lord intended to 
take it in satisfaction of a full fine ; nor can the Court draw any such inference 
from the facts which are stated. Doe d, Whitbread v. Jenny (a) is an autho- 
rity to shew that the lord has taken a proper remedy by seizing the land ; 
and an action of assumpsit could not have been maintained. 

Watson, in reply, was stopped by the Court. 

TiNDAL, C. J. — ^This case comes before us on a question whedier this war- 
rant, which has been issued by the lord of the manor to enforce the pa3rment 
of a fine, be valid or not. Unless the lord had the right to compel the paity 
to come in and be admitted, the warrant is not valid. The tenant in re- 
mainder is already admitted on the roll, by the admission of the tenant for 
life. The only question then is, whether any fine is demandable from the tenant 
in remainder, by custom; if it be, the admission of the tenant for life does not 
bar the claim against the remainder- man. The first observation that arisa 
is, that no statement of any such custom appears in the case. The question 
is, therefore, reduced to the state of fiacts which is to be found in the earlier 
cases on this subject ; and there we find it broadly and distinctly laid dowa, 
that the admission of the tenant for life is the admission of the remainder- 
man ; and when a fine has been demandable from the remainder-man, it has been 
by virtue of a special custom. The case of Doe d, Whitbread v. Jenny («) does, 
in fact^ dispose of the present, because the right of the lord to receive a fine 

(0 4 Rep. 22, b. (m) 1 Burr. 206. 

(k) 8 Bing. 439. (n) 6 East, 622. 

(/) Watkins on Copyholds, 292, 296, 
311. 



Judgment for the plaintiff. 
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from the remainder-man rested entirely upon the special custom. Here Com, Pka$, 
there was a settlement on the marriage of the tenant for life ; he came in, Puyt^wm 
and was admitted, and paid a fine to the lord : it was a nominal fine, it is ^_v. 
true, hut, as in the case referred to, it was held that a fine is only payahle 
from a remainder-man hy custom, I cannot see how the present tenant in re- 
mainder can he called on to pay any fine. It is said that this decision will 
enable copyholders to go on creating remainders in perpetuity, and thereby 
defeat the lord of his fines ; but the answer is, that it depends entirely upon 
the conduct of the lord himself, whether such a consequence happens. The 
lord might have refused to admit the tenant for life, unless the full fine was 
paid. It seems to me, therefore, that this warrant is not sanctioned by the 
law of copyholds, and our judgment must be for the plaintiff. 

Gabblee, J. — ^The case of Doe d. Whiihread v. Jetmy (o) lays down the rule 
which is applicable to this question, and I entirely concur in the judgment of 
my lord chief justice. 

Vauohan, J. — ^We could not g^ve our judgment for the defendant, without 
infringing one of the first principles of copyhold law, namely, that the admis- 
sion oftenant for life is the admission of him in remainder. The lord has neg- 
lected to do what he might have done, for the purpose of obtaining his fine. 

BosANQVET, J. — I am of the same opinion. The general rule is, that the 
admission of a tenant for life is the admission of him in remainder. The lord 
was not bound to admit the tenant for hfe, without being paid the full fine. 
Hie tenant in remainder is already on the rolls ; and Doe d. Whithread v. 
Jemiy (o) is an authority to shew, that, after the admission of the tenant for 
life, the remainder- man cannot be called upon to pay a fine, except by custom. 
Here, it is true, only a small and nominal fine was taken on the admission of 
the tenant for life, but we cannot know the ground upon which so small a 
payment was accepted. It, therefore, seems to me that the lord is not now 
entitled to compel the tenant in remainder to pay any fine. 
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The affidiiTit 
verifying the 
certificate of the 
due taking of 
the acknow- 
ledgment of a 
married wo- 
man, under 
9 & 4 W. 4, 
c« 74, may be 
made by one of 
the commis- 
sioners, al- 
though he be 
the attorney 
the transaction. 



Re Ann Scholefield. 

jyj^OTION that the clerk of the enrolments might file the certificate of Mrs. 
Scholefield^ 8 acknowledgment of a deed, taken in pursuance of 3 & 4 
W. 4, c. 74, sees. 84 & 85. It appeared that one of the two commissioners, 
was the attorney concerned for Mrs. Scholefield, and that he made the affidavit, 
verifying the certificate, in pursuance of R. Hil. T. 1834, (a), and Trinity T. 
1834, (A). 

Wilde, Seijt. — ^The question is, whether this certificate has been verified by 
a competent person. The officer of the court is doubtful whether the affidavit 
ought not to be made by some practising attorney, other than the two com- 
missioners ; but by a reference to the rule of Trinity T. 1 834, it is evident 
that one of the commissioners is competent to make the affidavit. The other 



(a) Hil. 1834, Reg. 4.—" And it is 
hereby further ordered, that the affidavit 
verifying the certificate to be made pur- 
suant to the said act, and which certificate 
shall be in the form contained in the said 
act, shall (except in such cases where the 
acknowledgment shall be taken elsewhere 
than in England, Wales, or Bertoick-upon' 
Tweed,) be made by some practising attor' 
ney or solicitor of one of the courts at West- 
minster^ or of one of the counties palatine 
of Lancaster or Durham; and that in all 
eBLses it shall be deposed, in addition to the 
verification of the said certificate, that the 
deponent, (or, if more than one person join 
in the affidavit,) that one or more of the 
deponents, knew the person or persons 
making such acknowledgment, and that, 
at the time of making such acknowledg- 
ment, the person or persons making the 
same, was or were of flill age, and com- 
petent understanding, and that one at least 
of the commissioners taking such acknow- 
ledgment, to the best of his deponent's 
knowledge and belief, is not in any manner 
interested in the transaction giving occasion 
for the taking of such acknowledgment, or 
concerned therein, as attorney, solicitor, or 
agent, or as clerk to any attorney, solicitor, 
or agent, so interested or concerned; and 
that the names and residences of the said 
commissioners, and also the place or places 
where such acknowledgment or acknow- 
ledgments shall be taken, shall be set forth 
in such affidavit; and that previously to 
such acknowledgment being taken, the depo- 
nent had inquired of such married woman, 
(or, if more than one, of each of such married 
women,) whether she intended to give up 
her interest in the estate to be passed, and 
also the answer given thereto ; and where 
any such married woman, in answer to 
such inquiry, shall declare that she intends 
to give up her interest without any pro- 
vision, the deponent shall state that he has 



no reason to doubt the truth of such de- 
claration, and he verily believei the aune 
to be true: and where any provision has 
been agreed to be made, the deponent shall 
state that the same has been made by deed 
or writing, or if not actually made before, 
that the terms of the intended proviaionbave 
been reduced into writing, which deed or 
writing he verily believes has been pro- 
duced to the said (judge, master, or) com- 
missioners." 

{b) Trin. 1834.—" It is ordered, that 
from and after the last day of this term, 
where such parts of the affidavit verifying 
the certificate of acknowledgment, taken in 
pursuance of the late act of parliament, re- 
specting fines and recoveries, as state the 
deponent's knowledge of the party making 
the acknowledgment, and her being of fuQ 
age, cannot be deposed to bjf a commissioner, 
or by an attorney or solicitor, the same may 
be deposed to by some other person, whom 
the person before whom the affidavit shall 
be made, shall consider competent so to do. 
And it is further ordered, that where more 
than one married woman shall, at the same 
time, acknowledge the same deed respecting 
the same property, the fees directed by the 
said rules to be taken, shall be taken for 
the first acknowledgment only; and the 
fees to be taken for the other acknowledg- 
ment or acknowledgments, how many so- 
ever the same may be, shall be one- half of 
the original fees; and so also where the 
same married woman shall, at the same 
time, acknowledge more than one deed re- 
specting the same property ; and where, iit 
either of the above cases, there shall be 
more than one acknowledgment, all such 
acknowledgments may be included in one 
certificate and affidavit. In every case the 
acknowledgment of a lease and release sbill 
be considered and paid for as one acknow- 
ledgment only." 
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commissioner is required to be a person not interested in the transaction, and 
that is a sufficient protection against fraud. The Court expressly permits the 
attorney of the interested party to be one of the commissioners, and it is con- 
sidered that the presence of one indifferent commissioner is sufficient. If a 
third party, who must be a practising attorney, is required to make the affi- 
davit, then much inconvenience and expense will result from such a construction 
of the rules. 
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Re 

SCHOLEFIELD. 



Mr. Sherwood, the officer whose duty it is to file the certificates, stated 
that it had been usual to require the affidavit to be made by an attorney, who 
was not one of the commissioners, when it was practicable to obtain his 
attendance. 

TiNDAL, C. J. — I think there can be little doubt that the primary object of 
the rules was to obtain the treble sanction of two commissioners, and a prac- 
tising attorney; but I remember some objection was made when the rules were 
first framed, because it was found inconvenient to require one of the commis- 
sioners to make the affidavit (c), and then the Court allowed the affidavit to be 
made by some practising attorney or solicitor. That was also found inconvenient 
in practice ; and the rule of Trinity Term was promulgated. That seems 
to contemplate, that when it is convenient to do so, one of the commis- 
sioners may make the affidavit. This certificate may therefore be enrolled. 

Gasblxs, J., and Vaughan, J., concurred. 

BosANQUBT, J. — I recollect that it was first proposed that the commis- 
sioners should in all cases make the affidavit : that was said to be inconve- 
nient, and the rules were then drawn up as they now stand. 

Rule accordingly. 



(c) By the rules of Mickaelmaa T., 1833, 
which were revoked by those made in HU, 



T. 1834, one of the commissioners was ex- 
pressly allowed to make the affidavit. 



Stayers v. Curling and another. 



Nov. 12. 



T\EBT on an agreement. The declaration stated that, by certain articles of By an agree. 

agreement, made and entered into between the said defendants, described ^^2** it^was rc- 

as owners of the ship Offley, of the one part, and the said plaintiff, of the cited that the 

other part ; which said articles of agreement were sealed with the respective fitted out a 

seals of the said defendants, but being in the possession of the said defen- '^||P/^^ V^^ 

and had ap- 
pointed the plaintiff to be master upon the terms thereinafter mentioned ; the plaintiff then 
covenanted that he would proceed on the voyage, and obtain as good a cargo as might be 
within his p«wer ; that he would obey the owner's instructions; be as frugal as pociiible with 
the stores and provisions, and would not suffer any illegal acts on board the snip ; the defendants 
then covenanted, *^ that on the performance of the before-mentioned terms and conditions, on 
the part of the plaintiff,** thev would pay a certain portion of tlie net proceeds of the voyage to 




no answer to the action, because the performance of the covenants, by the plaintiff, wm no* a 
condition precedent ; and that a croM action was the remedy for the dmndants. 
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V. 
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Com, Pkoi, dants, the eaid plaintiff cannot bring them into court ; after redtrng that the 
said defendants, as owners of the said ship Offley, had fitted out the same with 
all necessary stores, provisions, casks, and other implements, for the proee- 

CuRLiira. cuting of a voyage to the southern whale fishery, and had appoint^ the 
plaintiff to be master of the said vessel, on the terms and conditions therein- 
after mentioned. It was, by the articles of agreement, witnessed, and 
the said parties did thereby mutually covenant and agree, to and with 
each oth^, in the manner following; that is to say, the said plaintiff 
did thereby covenant, promise, and agree, to and with the said defen- 
dants, that he, the said plaintiff, would take upon himself the command 
of the said ship, and proceed in her, as soon as she was ready for sea, 
to the southern whale fishery, and procure a cargo of sperm oil, head 
matter, ambergris, whale oil, seal skins, or any other produce, or aa great a 
proportion thereof, as might be under all circumstances within his power to 
obtain ; and, having done so, should and would return in and with the said 
ship to the port of London, and there, at his own costs, together with the said 
crew, discharge and deliver to the said defendants whatever cargo the said 
vessel might have on board ; and also that he, the said plaintiff, should and 
would obey such instructions, relative to the said vessel and her voyage, as 
might from time to time be received by him from the said defendants ; and 
likewise should and would be as frugal as possible with the stores and pro^ 
visions of the said ship, and regularly enter in a book, to be provided for the 
purpose, the expenditure and appropriation thereof, and not dispose of any 
part of them without faithfully accounting with the said defendants for the 
produce thereof; and, further, that he would not, on any account or pretence 
whatsoever, smuggle or trade, nor permit it directly nor indirectly, whereby 
the said ship, or the owners thereof, might be prejudicially affected; nxx 
consent nor suffer to be committed, with his knowledge, any iUegal act or 
acts on board the said ship, whereby the owner or owners might be injured; and 
he thereby engaged and bound himself to indemnify, in case of such an event, 
the said owners from and against any claim, loss, or damage, which they 
might sustain thereby : and the said plaintiff thereby engaged, on all occa- 
sions, to act for the interests of the said ship and owners, according to the 
fitmost of his judgment and abilities ; and the sud defendants did thereby 
covenant, promise, and agree, thai on the performance of the before^mentumed 
terms 'and conditions on the part of the said plaintiff, they, the said defendants, 
should and would pay, or cause to be paid, unto the said plaintiff, a sum of 
money equal to one-twelfth part of the net proceeds which might ba received 
from the sale of the cargo, after deducting the cost of the casks sold with the 
cargo of the ship, and all custom-house expenses, lighterages, pierages out- 
wards and inwards, convoy, dock, and all other duties, which were or might 
thereafter be imposed on ship or cargo, or either of them, together with 
lighterage, landing, wharfage, guaging, coopering, commissions, and all other 
charges and expenses, attending the landing and sale of the said cargo, toge- 
ther with the account of any disbursements for refreshments or fresh pro- 
visions, which might have been made during the voyage by the said master; 
and, further, the said defendants agreed to allow to the said plaintiff one per 
cent, upon the aforesaid net proceeds, after the above recited deduction had 
been made therefrom. And the said plaintiff took upon himself the command 
of the said ship, and proceeded in her to the southern whale fishery, and pro- 
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cored for the said ship, a cargo, to wit, 374 tons of sperm-oil, head-matter, coth, pi&at. 
ambergris, whale-oil, seal-skins, and other produce, of great value, to wit, of 
the value of 10,000/., being the best cargo that, under all the circumstances, 
it was in the power of the said plaintiff to obtain ; and that the said cargo, Curltng^ 
being so obtained, he, the plaintiff, returned to and arrived at London, and 
delivered to the defendants the said cargo aforesaid ; that he, the plaintiff, 
during the voyage aforesaid, obeyed all instructions relative to the said vessel 
and her voyage, from time to time received by him from the defendants, and 
was as frugal as possible with the stores and provisions of the said ship, and 
regularly entered, in a certain book provided for that purpose, the expenditure 
and appropriation thereof, and faithfully accounted to the defendants for the 
produce of every part of the stores and provisions aforesaid, by the said 
plaintiff disposed of during the said voyage ; that he, the plaintiff, during the 
said voyage, did not smuggle or trade, nor permit it directly or indirectly, 
whereby the said ship or owners might be or were prejudicially affected, and 
did not consent or suffer to be committed, with his knowledge, any illegal act 
or acts on board the said ship, whereby the owner or owners might be in- 
jured ; but, on the contrary thereof, he, the said plaintiff, on all occasions, 
acted for the interest of the said ship and owners to the utmost of his judg- 
ment and abilities; of all which said several premises, the defendants had 
notice. Averment — ^that the cargo was sold by the defendants, whereby an 
action had accrued to the plaintiff to. recover 500/., being one twelfth part of 
the net proceeds of the sale, and also 60/., being one per cent, on the net pro- 
ceeds of the sale. Breach — ^that the defendants had not paid the said two 
•oms of money to the plaintiff. 

Counts for work and materials ; money paid ; money received by the de- 
fendants ; and on an account stated. 

Pleas to the first count — ^first, that the said cargo, so procured for the said 
ship, was not the best cargo that, under all the circumstances, it was in the 
power of the plaintiff to obtain. Conclusion to the country. 

Second, that after the making of the agreement, and before the commence- 
ment of the said voyage, the plaintiff received from the defendants certain in- 
structions relative to the said vessel on her said voyage, whereby the defen- 
dants instructed the plaintiff, among other things, during the said voyage, to 
pay the strictest attention to the preservation of the stores of all kinds be- 
longing to the said ship, and to be careful in bringing the said ship and re- 
maining stores home, in the best possible order for undertaking a future 
vo3rage : and also, that the said plaintiff should cautiously abstain himself, 
and strictly prohibit all on board the said vessel, from engaging in any sort of 
trade whatsoever; and also that he, the plaintiff, should studiously avoid 
patting in any where, except when urgent and imavoidable necessity compelled 
him to do so; and also that the plaintiff should use his best exertions to 
obtain, in the least possible time, a full cargo for the said ship or vessel, and 
endeavour to maintain order and regularity therein, and to promote the 
heahh and comfort of all on board the said vessel during the said voyage ; 
that the plaintiff disobeyed the said instructions in this, to wit, that he did 
not, during the said voyage, pay the strictest attention to the preservation of 
the stores of all kinds belonging to the said ship, and was not careful in 
bringing the remaining stores home in the best possible order for undertaking 
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Com. PUoi. a fatare voyage ; bat, on the contrary thereof, during the said vojrage, did- 
S^'^vERS carelessly, negligently, and wilfully damage, and suffer to be damaged, certain 
V. stores which had been and were provided, and were during the said voyage 

CuRLiKO. ^^ stores of the said ship, and which were not used during the said voyage, 
whereby the same were rendered unfit for undertaking a future voyage ; and 
that the plaintiff abo disobeyed the said instructions in this, to wit, that ha 
did not cautiously abstain A'om engaging in any sort of trade whatsoever ; 
but, on the contrary thereof, during the time aforesaid, on divers dsy^ daring 
the said voyage, was engaged in trade, and did trade for his own personal 
advantage; that the plaintiff also disobeyed the said instructions in this, 
to wit, that he did not avoid putting in any where, except when argent 
and unavoidable necessity compelled him so to do; but, on the contraiy 
thereof, wholly neglected so to do, and daring the said voyage put into divers, 
to wit, ten ports and ten harbours, and stayed and continued therein for divers 
long spaces of time, that is to say, for two months in each of the said ports 
and harbours, although not compelled by any urgent or unavoidable necessity 
so to do ; that the plaintiff also disobeyed the said instructions in this, to 
wit, that the plaintiff did not use his best exertions to obtain, in the least pos- 
sible time, a full cargo for the said ship or vessel, and did not» during the 
said voyage, maintain order and regularity in the said vessel, or promote the 
comfort of all who during the said time were on board the said vessel ; but, 
on the contrary, the said plaintiff on divers days and times during the said 
voyage, to wit, on, &c., was drunk and intoxicated, and caused and soflered 
disorder and irregularity in the said vessel, although he might and coold then 
have maintained order and regularity therein ; that the plaintiff, daring the 
said voyage, also disobeyed his said instructions in this, to wit, that daring 
the whole of the said voyage, he rendered the said vessel and the said V03^age 
uncomfortable to the crew, who during that time were on board the said 
vessel. Conclusion with a verification. 

Third, — that during the said voyage, to wit, on, &c., the plaintiff did trade 
in such a manner that the owners of the said ship were prejudicially affected 
thereby. Conclusion to the country. 

And as to the declaration, so far as it related to the non-payment of the said 
sum of money, in which the defendants are alleged to be indebted to the 
plaintiff for the price and value of work done by the plaintiff for the defendants, 
at their request, the defendants say that the said work was done by the plaintiff, 
for the defendants, in and about the taking upon himself the command of the 
said ship in the said first count mentioned, and proceeding in her to the soathem 
whale fishery, as in the first count mentioned, and procuring for the said ship 
a cargo, and in returning in the said ship, and in the command thereof, to 
the port of London, and there discharging and delivering to the said defendants 
the said cargo ; and that such work was done and performed by the plaintiff, 
for the defendants, under and by virtue of the said articles of agreement in 
the said first count mentioned ; and that the said plaintiff did, daring the 
voyage, to wit, on, &c., trade in such a manner that the owners of the 
ship were prejudicially affected thereby. Conclusion with a verification. 

General demurrer and joinder. 

Whateley, in support of the demurrer. — ^These pleas put matters in issoe 
which are not traversable. They shew facts which may give the defendants 
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a remedy by cross-action, but they do not afford a defence to this action. Com. Pleai. 
The question is, whether the performance of the terms of the agreement by 
the plaintiff is a condition precedent to his right to recover. Now the cove- 
nants go only to a part of the consideration, and therefore this is not a 
condition precedent. The authorities upon this point are collected in Pordage 
T. Cole (a). Boone v. Eyre(b) is a leading case; there an action of cove- 
nant was brought on a deed, whereby the plaintiff conveyed to the defendant 
the equity of redemption of a plantation in the West Indies, together with the 
stock of negroes upon it, in consideration of 500/. and an annuity of 160/. 
per annum for his life, and covenanted that he had a good title to the plan- 
tation, and was lawfully possessed of the negroes ; and that the defendant 
ahould quietly enjoy. The defendant covenanted that the plaintiff, well and 
truly performing all and every thing therein contained on his part to be per- 
formed, he, the defendant, would pay the annuity. The breach assigned was 
the non-payment of the annuity. The defendant pleaded that the plaintiff 
was not, at the time of the making the deed, legally possessed of the negroes 
on the plantation, and so had not a good title to convey. On a demurrer to this 
plea. Lord Mansfield, C. J., said. *'The distinction is very dear; where 
mutual covenants go to the whole of the consideration on both sides, they are 
mutual conditions, the one precedent to the other. But where they go only 
to a part, where a breach may be paid for in damages, there the defendant 
has a remedy on his covenant, and shall not plead it as a condition precedent. 
If this plea were to be allowed, any one negro not being the property of the 
plaintiff, would bar the action." That decision has been confirmed by several 
subsequent cases : — Hall v. Cazenove (c), Campbell v. Jones (</), Davidson v. 
Gwynere (e), RitcMe v. Atkinson (/), Carpenter v. Creswell (g). Constable v. 
Colerbie {h). In the present case, the voyage has been performed ; and, if the 
agreement amounts to a condition precedent, then, if the plaintiff has wasted 
a single cask of biscuits, or has lost one day during the continuation of the 
voyage, he will not be entitled to receive any thing from the defendants. 
Therefore, it is a reasonable rule which is established, that unless the non-per- 
formance alleged in the breach of the contract, goes to the whole root and 
consideration of it, the covenant is not a condition precedent. In Puller v. 
Stamiforth (t), where, by the terms of a charter-party, the captain was re- 
quired, after he had received a cargo on board at St, Petersburgh, immedi- 
ately to proceed and return to London with the cargo. Lord Ellenborough, C. J., 
held, that this was not a condition precedent, and he said, " Many circum* 
stances might occur to make it prudent, and for the interest of all concerned, 
that the captain should touch at some port in his way home, should dispose of 
the outward cargo, and should get a freight home. If he were to do it im- 
properly, he would be answerable in damages for whatever injury his mis- 
conduct should occasion, so that justice would be done to the freighters, 
though this were not held a condition precedent ; and the holding it to be a 
condition precedent might, in the case I have just put, be extremely prejudicial 
to them. Indeed, if it were a condition precedent, the putting into a port for 



(a) 1 Wmi. Saund. 320, (b). 

(b) Cit 



Cited m Duk9 iff St. Albans v. Shore, 
1 H. Black. 273, (a), 
(e) 4 East, 483. 
(</) 6 T. R. 670. 



(c) 12 East, 389. 
(/) 10 East, 286. 
{f) 4 Binfi^. 409. 
(A) Palm. 307. 
(I) 1 1 East, 232. 
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Com, Pka». a single hour, or parting with a single pig of the lead, would be a breach, and 

SiTvx^ would take away from the ci^itain all right to his 2500/., although such 

V. act of the captain were in ever so slight a degree injurious to the interest of 

CuBLiKG. ^^ freighters, and might be compensated by trifling damages ; and so would 

any deviation or disposal of the cargo be, however beneficial it might be to 

the freighters. As, however, the words do not import that this is a oonditioD 

precedent ; as the nature of the thing does not require that it should be so 

held ; as great prejudice might result to the freighters from so holding, and 

as they will be entitled to indemnity for any damage, though it be not so hdd, 

we are of opinion that it is not to be deemed a condition precedent." And the 

Court, in considering whether there be a condition precedent, will collect the 

intention of the parties, as it is to be found in the whole instrument, and not 

by putting a forced construction upon a few words. 

R, V. Richards, cofUrit. — ^A fishing voyage is an undertaking which obliges 
the adventurers to incur great expense before they can realize a profit ; and 
the success of it mainly depends upon the conduct and management of the 
captain of the ship. Therefore, it has become the practice to pay the captain 
for his services by giving him a share of the proceeds of the vo3rage; and also 
to guard against misconduct on his part, by making it a condition precedent 
to payment, that he shall have performed all the terms of his agreement. 
The intention of the parties must be ascertained by looking at the words 
which are used. Here the words in the covenant to pay, are very strong. 
The defendants covenant to pay, " on the performance of the before-men- 
tioned terms and conditions on the part of the plaintiff." Upon this argu- 
ment the facts stated in the pleas must be taken to be true ; and then it wiD 
appear that there has been a substantial infringement of the condition. It 
would be a question for the jury, upon an issue being raised on these pleas, 
whether a substantial injury had been inflicted on the defendants by the 
alleged misconduct of the plaintiff. In Rose v. Pouiton {k), T\nmton, J., said, 
" There is a well-known distinction, between cases where the consideratioB 
for doing a thing is the doing of some other thing, and where it is merely the 
covenanting to do such thing." In Glazebrook v. Wbadrow (/), Lord Knyim^ 
C. J., speaking of this class of cases, says, " The general rule which governs 
tiiem all is, that every man's agreement b to be performed according to 
his intent, as far as that is to be collected from the particular instrument. 
Now here the case is, that the plaintiff, being in possession of a school, cove- 
nanted with the defendant to convey to him the good will of it, (if I may use 
the expression), and the building itself, on or before the 1st of August, 1797, 
and, in the mean time, he consented to put him in possession of the premises 
on some prior day ; on the other hand, the defendant engaged to pay him a 
stipulated price, in consideration of all that the other had undertaken to do, 
on or before the same 1st of August; and now the plaintiff, who is to execute 
the conveyance, and who is also the person to pay for it, not having made it, 
or made a toider of it to the defendant, nevertheless calls upon him by this 
action to pay the consideration money. The very statement of such a claim 
is enough to refute it. If these be not dependent covenants, it is difiicult to 
conceive what covenants are so. The very substance of the consideration to 

{k) 3 B. & Ado. 831. (/) 8 T. Rep. 366. 
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entitle the plaintiff to receive the money, was the making of the conveyance Cam. Pka$. 
required, and it is admitted that he has not done it ; that makes an end of the 
question." The intention of parties must be collected from the whole of the 
instrument ; and if the intention of these parties may be seen to be, that the Cuilino. 
performance of the terms of the contract, by the plaintiff, is a condition pre- 
cedent, the Court will give effect to it, without reference to the consequences 
which may foUow. In the contracts which were under consideration in the 
cases referred to, the defendants' promises were made " in consideration " 
of the plaintiffs' covenants, and not as here, " on the performance " of the 
covenants. In Boone v. Eyre (/), the substantial part of the plamtiffs' contracts 
had been performed. 

Whateley, in reply. — ^The Court will ascertain the intention of the parties, as 
it may be collected from all the circumstances of the case, as was said by 
Ashurst, J., in Hotham v. East India Company (m), ** There are no precise 
technical words required in a deed to make a stipulation a condition precedent 
or subsequent, neither doth it depend on the circumstance whether the clause 
is placed prior or posterior in the deed, so that it operates as a proviso or 
covenant, for the same words have been construed to operate as either the one 
or the other, according to the nature of the transaction. The merits, there- 
fore, of the question, must depend on the nature of the contract and the acts to 
be performed by the contracting parties, and the subsequent facts disclosed on 
record which have happened in consequence of this contract." So in Porter v. 
Shepard (»), by Lord Kenyon, C. J. — " It has frequently been said, and com- 
mon sense seems to justify it, that conditions are to be construed to be either 
precedent or subsequent, according to the fair intention of the parties to be 
collected from the instrument, and that technical words (if there be any to 
encounter such intention, and there are none in this case,) should give way to 
that intention." No person would be so foolish as to enter into a contract 
upon the terms contended for by the defendants. If the plaintiff has miscon- 
ducted himself, a cross-action may be maintained, and justice will be done be- 
tween the parties. In Rase v. PouUon (o), the Court held that the covenants 
were independent ; and the agreement in Glazehrook v. Woodrow (p) was very 
different from the present, and clearly distinguishable. Here the substantial 
part of the contract has been performed by the plaintiff, because a cargo has 
been obtained and brought home ; and, therefore, this case is not distinguish- 
able from Boon v. Eyre (/) upon that ground. In Hunlocke v. Blacklowe (r), 
the agreement was made by the defendant in consideration of the performance 
of the covenant by the plaintiff, and it was nevertheless held not to be a con- 
dition precedent. 

Cur, adv. vult. 

TiNDAL, C. J. — ^The demurrer to the pleas of the defendant raises the ques^ Hcv. 2S. 
tion, whether the performance of the covenants entered into by the plaintiff in 
the articles of agreement on which this action is foxmded, forms a condition 
precedent to the plaintiff's right to recover on the covenants entered into by 
the defendants. The rule has been established by a long series of decisions 

(/) 1 H. Black. 273, (a). (o) 2 B. & Ado. 822. 

(w) 1 T. Rep. 645. (p) 8 T. Rep. 366. 

(») 6 T. Rep. 666. (r) 3 Wma. Saund. 155 a. 
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Com. PUtuu in modern times, that the question, whether covenants are to be held depen- 



Stavbrs 



dent or independent of each other, is to be determined by the intention 
v.""' and meaning of the parties, as it appears on the instroment, and by the ap- 
CuRLiwo. iplication of common sense to each particular case; to which intention, when 
once discovered, all technical forms of expression must give way. And one of 
the means of discovering such intention has been laid down, with great accu- 
racy, by Lord Ellenborough, in the case of Richie v. AtHnson{8), to be this, 
that where mutual covenants go to the whole of the consideration on both 
sides, they are mutual conditions, the one precedent to the other; but where 
the covenants go only to a part, there a remedy lies on the covenant to recover 
damages for the breach of it; but it is not a condition precedent. 

Now, applying that distinction to the consideration of the covenant in 
question, we think the necessary inference is, that it was not the intention of 
the contracting parties that any of the covenants entered into by the plaintiff, 
the captain of the ship, should form a condition precedent to his right to 
recover on the covenant entered into by the defendants, the ship-owners, for 
his stipulated remuneration. Thus, for instance, if the covenant to procure 
a cargo of sperm oil, &c., or as great a proportion thereof as might be. under 
all circumstances, within the power of the plaintiff to obtain, be held to be a 
condition precedent, a very small and trifling deficiency from the best possible 
cargo, if attributable to any, the slightest, carelessness on the part of the 
plaintiff, would occasion the total loss of all his profits of the voyage; whereas, 
if the breach of the covenant were made the subject of an action by the defendants, 
the compensation to them for such breach, would correspond exactly with the ex- 
tent of the injury. The same observation applies, in a still stronger degree, 
to the non-performance of the several other covenants set out and relied upon 
in the second and last pleas, which covenants might be broken to the letter, 
with very little damage resulting therefrom to the ship-owner; whibt, on the 
other hand, by treating them as conditions precedent, a trifling injury to one 
party, would occasion the loss of all the remuneration to the other, for long and 
laborious service. The parties to such a contract may, undoubtedly, if they 
think proper, agree that the captain's right to recover any remuneration for 
his services, shall be conditional only, and shall depend on his strict perform- 
ance of the covenants he enters into; and if words are used in the contract, 80 
precise, express, and strong, that such intention, and such intention only, is 
compatible with the terms employed, however inconsistent it may be with 
general principles of reasoning, a court can only give effect to such declared 
intention of the parties. The only question in every particular case is, whe- 
ther such intention is so declared. In this case, it is insisted, on the part of the 
defendants, that such must be considered to be the intention, for that the de- 
fendant's covenant is entered into with the plaintiff, not simply in considera- 
tion of the plaintiff's covenants and agreements, but " on the performance of 
the before -mentioned terms and conditions on the part of the plaintiff;" which 
words, it is argued, must, of necessity, shew the intention that the perform- 
ance by the plaintiff must be a condition precedent, and not rest in covenant 
merely. And if this were res integra, the argument would undoubtedly be 
strong. But, in the case of Boone v. Eyre (J), the leading case on this subject, 
and in which the distinction before adverted to is first clearly established, the 

(«) 10 East, 295. (0 1 H. BI. 273 a. 
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defendant covenanted, that, " the plaintiff well and truly performing all and 
every thing therein contained, on his part to be performed," he, the defendant, 
would pay the annuity. In that case, the performance of the plaintiff's cove- 
nant is made the consideration for the defendant's liability, according to the 
strict technical frame of the agreement; but in that case it was held, that the 
obvious intention of the parties was opposed to it; and such intention was 
aUowed to prevail. The case, also, of Hunlocke v. Blacklowe (ti), is strong to 
shew that courts of justice are more anxious to discover and to be governed by 
the intention of the parties, than to follow the strict and technical form of 
words used in the instrument. We think, therefore, the authorities enable us 
to give effect, in this case, to that which appears to us the intention of the 
parties, namely, that the ship-owners should have their remedy in damages on 
the covenants entered into by the captain, for any loss occasioned by the breach 
thereof; but that a failure in the full and literal performance of those cove- 
nants, on the part of the captain, should not be set up by the ship-owners as 
an answer to an action on their own covenants. And we therefore give 



Judgment for the plaintiff. 
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(«) 2 Wms. Saund. 156(a). 



Bennett v. Smith. 



Abv. 22. 



JEWELL obtained a rule nisi to set aside a judgment, for irregularity. The 
declaration was filed on the 26th of October, and a rule to plead in eight 
days was entered on the same day. The defendant, who resided at Liverpool, 
was not served with notice of declaration until the 28th of October, The irre- 
gularity complained of was, that the rule to plead had been entered too soon. 
It appeared, by affidavit, that the defendant's agents in London, having received 
information of the service of the notice of declaration, searched the office for a 
rule to plead, but found that no rule had been entered on or after the 28th of 
October; and that, in consequence, they did not plead to the action. On the 
12th of November, judgment was signed for want of a plea. 



A rule to plead 
entered before 
notioa of 
the deela- 
imiion hat 
beentenred 
upon the de- 
fendant, it 
irr^ular. 



Crowder shewed cause. — It is the usual practice to enter a rule to plead, the 
same day that the declaration is filed. If it is necessary to ascertain when 
notice of declaration was served, before a rule to plead can be entered, much 
delay and inconvenience will arise, especially in cases where defendants reside 
in the country. The judgment has not been signed until long after the expi- 
ration of eight days from the service of the notice of declaration. 

Sewell, contrH, — In Archbold's Practice, it b said (a), " A rule to plead can- 
not be entered before the declaration is delivered or filed, and notice given, or 
it will be irregular." And a declaration, when it is filed, is only a good decla- 
ration from the time when notice is given. Weedie v. Brazier (fi), Hutchmson 
V. Broum(c), 



(a) 4th ed. 228 and 235, dtlDg Perry y. 
Fuher, 6 East, 459. 



f. 



b) 1 Dow. P. C. 639. 

c) 7 T. Rep. 29«. 



246 TERM REPORTS in thb CX)MM0N PLEAS. 

Com. Pleat. Tindal, C. J. — ^We will inquire what the pnictioe is in the other courts. 



Bekwett On a subsequent day, (November 24th,) the Court made the rule abeolnte; 
Smith. and said, that, by the practice in the other courts, the rule to plead could not 
be left at the office before notice of the declaration had been served. 

Rule absolute. 



Nao.22. Exparte Grove. 

Tb« eoiiiiDis. A RULE nisi had been obtained, calling upon Mr. Roberts, one of the oom- 
tddng ■eknow. missioners for taking the acknowledgments of married women under 3 & 

*nlf"?&'4 ^ ^* ^' ^' '^^' *^ deliver up a deed which had been acknowledged before him, 
W. 4, c. 74, and also the affidavit and verification, and other documents relating thereto. 
Sfdr ife«i«»^^ When cause was shewn, the following appeared, by the affidavits, to be the 
the documenu facts of the case: — ^Mr. Roberts and Mr. Collins were applied to, as com- 
Sot^ buTone "missioners, by the attorney of Mrs. Grove, to take her acknowledgment of a 
commissioner deed under the statute; and, after the acknowledgment had been taken, 
the lUn'of ^ ^^' R^^ts, who had possession of the deed, was applied to for the usua] 
other withont affidavit of verification. He made the affidavit, but refused to deliver up the 
thorized'to * deed, until his fee for taking the acknowledgment, was paid. Hie attorney 
do ■©• then tendered the fee, whereupon Mr. Roberts inquired whether Mr. Colluu 

had been paid; and, ascertaining that he had not, he said he should keep the 
documents until both fees were paid. Upon a subsequent application being 
made, Mr. Roberts said he had then been personally requested, by Mr. CMm, 
to withhold the documents ; and it appeared, that, before the rule nisi was 
obtained, Mr. Roberts had given the documents to Mr. Collins, 

WhateUy shewed cause. — First, this application should be against Mr. Col- 
lins, who has the possession of the documents, and who held them when this 
rule was obtained. Secondly, Mr. Roberts was justified in detaining them 
until his own fee was paid, as it is clear that, at common law, an attorney has 
a lien on every deed or paper delivered to him to do any work thereon. Mollis 
V. Claridge(a). So, in Blackboum v. Brown (b), it was held, that the derk of 
the warrants might refuse to file the warrant, or pass a fine, until the attorney 
concerned for the parties had paid his term fees. And, if Mr. Roberts had sudi 
a right of lieu for his own fee, he had also a similar right to detain until the 
other commissioner's fee was paid, especially as he had been authorized to pro- 
cure it. 

Humfrey, in support of the rule. — A right of lien is a personal right; audit 
may be admitted, for the sake of argument, that each commissioner might have 
detained these documents until his own fee was paid; but when Mr. Robert$*s 
fee was tendered to him, he was bound to give up the documents, espedally 
as he does not appear, at that time, to have received any authority from 
Mr. Collins to set up any right of lien on his account. The detention until 
both fees were paid, was the suggestion of Roberts's own mind. 

(a) 4 Taunt. 807. (6) 1 Bing. 277. 
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Tin DAL, C. J. — It is dear that these two gentlemen had a lien on these com. Pleat, 
docmments for their fees, whilst they remained in their joint 'possession; and ^T^"^^^ 
it is also dear, that, if they remained with one of them, and he were duly Obove. 
authorized by the other to detain them until his fee was paid, the lien would 
still exist. In the absence of this right, the commissioners would be without a 
practicable remedy to recover their fees. But here there is a point of time un- 
covered by the affidavit. Roberta had a right to detain until his own fee was 
paid, but it was not until after he had set up Collins*^ lien, that he received 
Collins' i authority to do so. His own fee was tendered; and he was not 
authorized to detain the documents by Collins, The rule must be made abso- 
lute, but without costs. 

Gasblsb, J., Vauohan, J., and Bosanqust, J., concurred. 

Rule absolute. 



Stannard V. Ullithorne and another. jv^w. 25. 

f^ CLARKE, obtained a rule nisi, for a particular of the plaintiff's demand In mn Mtion 

in an action against the defendants, who were attomies, for negligence tornvr^ftUr nw. 
in preparing a conveyance of certain premises, from the plaintiff to one James, J^^'rJ*, 
It appeared that, in 1829, the defendants prepared a conveyance of a moiety to«nUrilM 
of the premises from the plaintiff to James ; and soon afterwards a conveyance '^'****S||J*i? 
of the other moiety. James being, in a short time, ejected from one of the bfiidciiMUMi. 
moieties, he thereupon sued the plaintiff upon his covenant for quiet enjoy- 
ment ; and the plaintiff brought an action for negligence against the defen- 
dants, and recovered the damages and costs which he had paid to James (a). 
James having since been ejected from the other moiety of the premises, and 
having in like manner obtained a verdict against the plaintiff upon a similar 
covenant in the deed of conveyance of that moiety ; the present action was 
brought to recover the damages and costs which the plaintiff had paid to James 
in the last suit. 

Wilde, Seijt., shewed cause. — ^The partiaulars of the plaintiff's demand 
appear with sufficient certainty on the fetce of the declaration. It appears, by 
affidavit, that the plaintiff offered to shew the defendants the bill of costs 
which had been incurred in defending the last action brought by James, In 
actions on the case, it is not usual to give a particular of demand, except 
under very spedal drcumstances, which do not exist here. 

Clarke, contrcL, — ^This is a question of a complicated nature, and it is im- 
possible for the defendants to know in respect of what breach of duty the 
action is brought. In the King v, Curwood{b), it was thought reasonable 
that a prosecutor on an indictment for a nuisance, should give a particular of 
the acts of nuisance which were complained of. 

Tindal, C. J. — It is very unusual to give a particular in such a case as 
this. This declaration seems to disclose the nature of the plaintiff's claim 

(a) See 10 Binir. 491. (6) 1 Har. k WoU. 310. 
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with sufficient certainty, and I cannot see any reason for departing from the 
usual course. It is not stated in the defendants' affidavit, that they are unable 
to defend the action without a further statement of the claim. It appears that 
a copy of the bill of costs, which the plaintiff has paid, was ofiered and 
refused. The rule must be discharged. 



Gasxlbs, J., Vauohan, J., and Bosanqubt, J., concurred. 

Rule discharged. 



Nov. 25. 

Where A defen- 
dant pleads 
various pleas, 
to parts of the 
sum mentioned 
in tlie dedara- 
Uon, and also 
nays money 
into court, and 
the plaintiff 
enters a noUe 
proteaui^ aM io 
the pieas of 
pavment, the 
defendant is 
entitled to his 
costs, under 
sec. SS, 3 & 4 
W.4,c.42. 

Where vari- 
ous defences 
are pleaded 
to one de* 
mand, and 
the plaintiff 
enters a nolU 
protequiy he is 
liable to the 
cosuofallthe 
pl< 



Williams and another v, Shakwood and another. 

Tt(f OTION to review the Prothonotary's taxation of costs. TTie aotion was in 
assumpsit, and the declaration was for 3,000/. goods sold, 3,000/- 
money lent, and 3,000/. on an account stated. By the bill of particulars, the 
plaintifis claimed 1,920/., and gave credit for 483/., leaving a balance of 
1,437/. as being due. 

The defendants pleaded, first, as to all the sums in the declaration, except 
1,100/., non-assumpsit. Then followed twenty-five pleas of payment of 
various parcels of the sum demanded, by payments before and after the action, 
of various sums which became due on certain bills of exchange. The 27th was 
a plea of payment of 820/. ; the 28th, a plea of set-off to the whole declaraticm, 
except the money paid into court; and the 29th, a plea of payment into 
court of 1,100/. After these pleas were pleaded, the plaintifiFs applied to a 
judge at chambers, to strike out some of the 25 pleas ; but, after hearing the 
parties, all the pleas were allowed ; but a suggestion thrown out by the 
learned judge, to incorporate the various sums alleged to be paid, into a 
statement by way of a particular of what the defendants might be allowed to 
prove, was acceded to by both parties, to save the expenses of a long record 
and for the sake of convenience ; and the twenty-five pleas were accordingly 
struck out of the record ; but it was also agreed, that the parties were to be in 
the same situation, with respect to costs and evidence, as if all the pleas 
had remained upon the record. 

The plaintiffs entered a nolle prosequi, on the 1st, 27th, and 28th pleas, and 
took the money out of court which had been paid in under the 29th plea. 
On the taxation of the costs, the prothonotary allowed the defendants the 
costs of all the pleas except the 29th. 

Kelly, on behalf of the plaintiffs, moved that the taxation might be reviewed. 
The prothonotary has allowed these costs in pursuance of 3 & 4 W. 4, c. 42, 
sec. 33, which directs, *' That where any nolle prosequi shall have been entered 
upon any count, or as to part of any declaration, the defendants shall be en- 
titied to, and have judgment for, and receive his reasonable costs in that 
behalf." Two questions arise, first, whether the defendants are entitled to 
any costs at all ; secondly, whether they are entitled to more than the costs of 
one of the pleas, which goes to the whole demand. The first question arises 
on the construction which the Court will put upon the words of the statute, 
and whether this is the case of a nolle prosequi, entered " as to part of the 



Shakwood. 
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declaration.'* The plaintift claimed one entire sum in the declaration, and Com, Pfrau 
have entered the not, pros, as to part only of that sum. If the statute be held ^vh.i.iams 
to apply, then the plaintiff will, in all cases, be compelled to declare for the ^_ v. 
exact sum which is due to him, or be liable to costs. The second question is 
a very important one. For the advantage of the defendants, twenty-nine 
pleas were placed on the record ; although three of the pleas, viz. — ^non- 
assumpsit, set* off, and payment, would have afforded a sufficient answer to the 
plaintiffs' claim. The expense of all the pleas now feOls upon the plaintiffs. 
If the defendants had gone to trial, they could not have recovered on all the 
iesues which were raised, but, notwithstanding that, they are now allowed their 
fiill costs. 

Wightnum shewed cause in the first instance. — ^The plaintiffs have made a 
claim which they are unable to establish ; and as a judge at chambers allowed 
all the pleas to be pleaded, it is now too late to review that decbion ; and the 
statute clearly gives the defendants the costs which the prothonotary has 
allowed. If the plaintiffs had been more precise in making their claim, then 
the extra number of pleas would not be required. The sums stated in the 
declaration, are as much a part of it, within the meaning of the statute, as any 
other allegation. 

TiNDAL, C. J. — ^There is no doubt but that the defendants are entitled to 
some costs under the 33rd section of the statute ; the words " reasonable 
costs" are used, and the only question is, whether, after the defendants have 
put in three separate answers to the demand, they are entitled to the costs of 
all the defences. But we should be introducing a very inconvenient discussion, 
if, after a noUe prosequi is entered, we allowed parties to discuss the propriety 
of the allowance of several pleas. If they were improperly allowed, the plain- 
tiffs ought to have applied to the Court to set them aside. 

Gasblbb, J., Vaughan, J., and Bosanqdet, J., concurred. 

Rule discharged. 



Wm. Wilson and Esther his Wife v. Lainson and another. 



Nov. 19. 



'T^REISPASS for the assault, battery, and false imprisonment of the plaintifi's In an action 
wife. Pfcflw— first, Not guilty ; secondly, that Esther Wilson was not SjltTi^^iJ.d 
the wife of the plaintiff, William Wilson ; thirdly, as to the assault and false fal^e imprinon. 
imprisonment, the defendant, justified under the authority of a writ of capias, Jia?ntifr«** 
issued against the said Esther, at the suit of one Upton, At the trial, before •'•*;« * T''« 
Bosanquet, J., a verdict was found for the plaintiffs, on the first and second pleaded, fii»t. 

Not guilij ; 
secondly, that the party wan not the pl>iintiff'*s wife ; tliirdly, a juntification. A verdict w>i8 
found for the plaintiff, with one farihinx duiiiaffes on the two fir>t iMucs, and for the defendant 
on the third :~~Held, that the judge waa authoiized to give a certificate to deprife the plainiifT 
of his cos'.s, under 43 Elis. c 6. 

VOL. II. • 
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counts, damages, one farthing ; and for the defendants on the third count. 
The learned judge certified at the trial, under the 43 Eliz. c. 6. s. 2 {b), to 
deprive the plaintiffs of their costs. 



Martin obtained a nde nisi, to discharge the learned judge's certificate, 
upon the ground that, as the record stood, the battery by the defendants was 
admitted in the first and second pleas; and that as the stat. of 43 EHiz. c. 6, 
did not apply to an action for a battery, the certificate ought not to have been 
granted. 

Tal/ourd, Seijt. and Ball shewed cause. — ^The case must be considered as it 
stood before the verdict was entered up for the plaintifis, on the two first 
counts; and then, if the judge was satisfied that no battery was proved, he was 
justified in giving the certificate. The action is for an assault, battery, and 
false imprisonment, but it does not necessarily follow, that the plaintiffs proved 
all the causes of complaint which were mentioned in the declaration. Wifin 
V. Kincard (c) was an action for assault, battery, and fedse imprisonment, and 
the judge having certified under the statute of Elizabeth, it was held, that the 
plaintiff ought to be deprived of his costs, although a battery was proved at 
the trial. And it is clear, that every imprisonment does not include a battery. 
Emmett v. Lyne (d), Brigga v. Bowgin {e). In Bone v. Dawe (/), the battery 
was admitted by the pleadings. But here, neither of the pleas admits the 
battery. It was not necessary for the plaintiffs to prove a battery under the 
first issue ; proof of an assault or of an imprisonment, would have been suffi- 
cient to entitle them to a verdict; and the matter aUeged in the second plea was 
a collateral fact which would have afforded an answer to the action, but it 
cannot be said, that the plea admits either of the charges in the declaration. 

Martin, contrit. — ^There is an admission of the battery on the record. By 
the second plea, the defendants admit all the other material facts in the de- 
claration, except that Hester Wilson was the plaintiff's wife. Thus, in Jones 
V. Brown (g), which was an action of trespass for taking the plaintiff's goods, 
the defendants pleaded that one A. became a bankrupt, and the issuing of a 
commission and the assignment of effects to the assignees was then stated, 
and it was averred, that the goods were the property of the assignees. The 
plaintiff replied, that the goods were not the goods of the assignees, but were 
the plaintiff's goods ; and it was held, that the proceedings under the commis- 
sion of bankruptcy were admitted by the replication, and that the only point 
in issue was the property in the goods. [Tindal, C. J. — ^There a particular 



(b) Stat. 43 Eliz. c. 6, s. 2. ''That if 
upon any action personal to be broug^ht in 
any of her Majesty's courts at H'estminster, 
not being for any title or interest of lands, 
nor concerning the freehold or inheritance 
of any lands, nor for any battery, it shall 
appear to the judges of the same court, and 
so signified or set down by the justices 
before whom the same shall be tried, that 
the debt or damages to be recovered therein 
in the same court, shall not amount to the 
sum of 40*. or above; that in every such 



case the judges and justices before whom 
any such action shall be pursued, skait not 
award for costs to the party plaintiff, any 
greater or more costs than the sum of the 
debt or damages so recovered shall amount 
unto, but less at their diacretions." 
(c> 2 New Rep. 471. 

(d) 1 New Rep. 256. 

(e) 2 Bing. 333. 

(/) 3 Ado. & EllU, 710; 1 Har. & Wol. 
311. 

(g) 1 Bing. N. C. 484 ; ] Hodges, 33. 
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fact was singled out of several material averments. Here an issue is taken Com. Pleat, 
on a collateral fact.] The stat. 22 & 23 Car. 2, c. 9. provides, that in actions ^vilIsom 
of assault and battery wherein the judge shall not certify that an assault v. 

and battery was proved, if the damages be under 40s, the plaintiff shall receive 
no more costs ; but the construction upon this statute has always been, that 
if there were a plea upon the record which admitted the battery, the certificate 
of the judge was unnecessary, and the plaintiff was entitled to his costs. 
Greene v. Jones (A), Smith v. Edge (t) ; and the plea of not guilty may be re- 
sorted to, to shew that the battery is admitted. It has been held, that since the 
new rules, where a defendant pleads not guilty in trespass, quare clausum /regit, 
the plaintiff is entitled to full costs without a judge's certificate, although less 
than 409. damages have been recovered. Hughes v. Hughes (k). Smith v. 
Edwards (/). Here upon the plea of not guilty and a general verdict found for 
the plaintiffs, it must be taken that the battery, as well as the assault and 
imprisonment, was proved at the trial. If it were not proved, there ought to 
have been an entery on the postea of not guilty as to the battery. Bone v. 
Dttwe (m) is a very strong authority for the plaintiffs. There, in trespass for 
assault, battery, and false imprisonment, there was an issue upon a new as- 
signment to a plea of son assault demesne, and the jury having found a verdict 
for the plaintiff with one shilling damages, it was held, that the judge had no 
power to certify mider the 43 Eliz. c. 6. 

Cur. adv. vult. 

TiNDAL, C. J. — ^The question in this case is, whether, notwithstanding tiie 
judge's certificate imder the statute 43 EHiz., the plaintiff is entitled to his full 
costs, and this depends on another question, whether a battery appears to be 
confessed upon the record ; for actions for battery being expressly excepted out 
of the statute, if it appears judicially to us that this was an action for battery, 
the statute does not apply. The plaintiff contends that such admission appears 
on the record, upon two grounds; first, because on the issue joined on the plea 
of not guilty, the postea has been entered up generally for him, and he insists 
that as he has declared for a battery, and there is no exception of it in the 
finding of the jury, it must be taken, as against the defendants, that a battery 
was proved at the trial. But to this the answer appears obvious, that the 
question as to the evidence, must be considered now as it was at the time the 
certificate was given, and at that time there had been no postea formally drawn 
up ; and if the facts were such as that the judge had the power to certify at 
the moment the cause was decided, the defendants cannot be deprived of the 
benefit of such certificate, by the subsequent voluntary act of the plaintiff 
himself. The other ground on which the plaintiff relies is, that the second 
plea taking issue only on a single fact alleged in the declaration, must be taken 
to be an admission of the battery. But we think, taking the whole of the 
record together, there is no necessary confession of the battery on this record. 
The plea of not guilty expressly denies it ; the last plea, which is a plea in 
confession and avoidance, excludes the battery. The question, therefore, 
arises on the second plea alone. Now, this is not in its form a plea of confes- 

(A) 1 Will. Saund. 300 f. (I) 4 Dowl. P. C. 621 ; 1 Har. k Wol. 

(0 6 T. Rep. 562. 407. 

{k) 2 Cr. Mce. k Roi. C63 ; 1 Gale, 302. (m) 3 Ado. & Ellis, 710; 1 H. k Wol. 311. 

8 2 
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Com. Pleas, sion and avoidance, it is a plea of traverse or denial of a particular collateral 

^^^^^^ ^ct alleged in the declaration; and if this plea had been pleaded alone, 

V. although the plaintiff might contend that a cause of action was admitted by 

Lainsok. ^Yie defendant, yet he never could have contended that the whole of his ground 

of action was admitted, for his cause of action in this case, is several and 

divisible. This action is maintainable either for the assault, or the battery, 

or the imprisonment ; either of those grounds of action would support it. The 

admission, therefore, of a ground of action that is divisible, we consider no 

necessary admission of the whole, but that the plaintiff must still prove at the 

trial what part of his gravamen he relies on. Holding, therefore, that there 

is no necessary admission of a battery on this record, we think the certificate 

of the judge, certifying under the statute of Elizabeth, deprived the plaintiff 

•of full costs. 

Rule discharged. 



i^ov.7* Davis v. Curtis. 

A P^*^"*' ^^ 'T'HE defendant had been brought up last Trinity Term, in an action 
tfae«uitof the at the suit of the plaintiff, under the compulsory clauses of the Lord's 

plaintiff, under ^^^ 32 Qeo. 2, c. 28, to deliver in a schedule of his effects, and was re- 
the compuliory ,, .i.rtj 

ckuiei of the manded. The 60 days allowed by sec. 1 7 of the stat. expired m July ; and on 

WGeo.^*^* the first day of this term, Mansel obtained a rule nisi^ to bring up the prisoner 

c. ^ for not to put in his schedule. 

delivering a 

schedule of his 

effecta. In the Andrews, Seijt., on the same day, moved that the prisoner might be dis* 

uid 60 days ' charged under the 48 Geo. 3, c. 123, he having been charged in execution by 
haviDgelaijgd, t^^g plaintiff for more than 12 months, for a debt under 20/. ; the twelvemonth 
taioed to bring expired in August ; but a rule nisi only was granted as it appeared that 
^o^^t^^T^^ the ten days' notice, required by Reg. HU. T. 2 W. 4. I, sec. 90, had not been 
schedule ; and, given. It was ordered that both rules should come on together. On a sub- 

timefaro'ie sequent day, the prisoner having been brought up, 
nisi was 

^alf of the pri- Andrews contended, that the prisoner was not " a prisoner in execution" 

soner, to dis- within the terms of the statute, who could be required to give a schedule of 

the action, un. ^is effects. He was clearly entitled to his discharge under 48 Geo. 3, c. 123, 

^ '*123^ ^^' "^^^^ *^® ^® ^*** ^°^ ^*^ discharge was obtained ; and he only failed in 

having been a obtaining his discharge, because he had not given the notice reqiiired by the 

Ixwmion?'*^ ^° "^® °^ ^^^' Xflii^rctoii v. Rossiter (a) is precisely in point. There it was 

The Court or. held, that a prisoner was entitled to be discharged, notwithstanding he had 

■onec to amipif ^®^" previously brought up under the compulsory clauses of the Lord's Act, 

with the rule to and had been remanded, because he refused to deliver in a schedule of his 

Sule;buton effects. Exparte WTUte (b) is to the same effect. In Evans v. James {c), 

his refusal to thg Court refused to compel a prisoner to give a schedule, where it appeared 

held,\hat he that, since being remanded, he had filed his petition to be discharged in the 

wascnmledto Insolvent Court, 
his discharge 
under the 48 

Geo. 3« c. 128. 

' (a) M'Clc. 6. S. C. 13 Price, 1«6. (c) I Dow. P. C. 260. 

(4) 1 Dow. P. C. 66. 
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Mansel, confrcl. — The prisoner having been brought up in IVinity Term, Com. Pleat. 

and having neglected to deliver a schedule of his effects, he is now in default, d''*^^ 

and becomes liable to the penalty imposed by the statute. As it has since v. 

been determined, that he was not entitled to his discharge, for want of notice, Curtis. 
the Court will now exercise its jurisdiction, and will not discharge him until 
he gives a schedule of his effects. 

Cur, adv. vult, 

TiNDAL, C. J. — ^We are of opinion that this case must be determined as it ^^' ^• 
stood on the first day of the term ; an application on behalf of the plaintiff, 
that the prisoner might be required to deliver his schedule, was first made. 
Afterwards a rule was applied for to discharge the prisoner under the 
48 Geo. 3, c. 123 ; but, in point of fact, it was as if no rule at all had been 
granted, because due notice was not given. Therefore, on the principle qui 
prior est tempore, potior est jure, the plaintiff's rule for bringing up the 
prisoner must first be made absolute, and then the rule for the prisoner's 
discharge. 

Rules absolute accordingly. 

The prisoner was then asked if he was prepared to deliver in a schedule, 
but he said he was not prepared ; whereupon, the Court said that he was 
entitled to his discharge under the rule obtained on his behalf. 



Stanhope v. Firman and Eavery. jV(w.2i. 

TJ/" ILDE, Serjt., obtained a rule nisi, calling upon the plaintiff to shew Where it ap. 

cause why 75/. 5s. 6d., the amount of a levy made by the sheriff of Essex, ^^wo ]»im^^ 
on the goods of Eavery, should not be paid over to Eavery. It appeared by the defendant*, had 
affidavits, that, in September, 1834, the defendant. Firman, had distrained the he w«i a paity 
goods of the plaintiff for rent, and they were removed for safe custody to the *" *" *if*'5°t. 
house of the other defendant, Eavery, which was a public house ; but Eavery and costa were 
was then absent, and did not, in any manner, interfere in making the distress. J.^JJjJ amTihiit 
The goods were replevied at the instance of one Ciift; and Firman employed he had not em. 
Wright, as his attorney; who avowed for rent due from the plaintiff to Firman, J,™ ^^p **' 
and made cognizance in the name of Eavery, as the bailiff of Firman. The penrcdforhim; 
proceedings were subsequently removed out of the county court into this court, up^n mi appli. 
and a verdict was found for the plaintiff, and a subsequent application for a 5*1*®",*^^ ***• 
new trial was refused. Eavery* s goods were subsequently taken in execution have the pro. 
for the damages and costs in the action. Eavery*s affidavit denied that he 2v?^^|,/ned 
had ever received any notice that he was made a defendant in the action ; or to him, referred 
that he had received any notices or other documents, except a summons to ap- ^ ^ 




pear at the county court ; that he never directly or indirectly retained Wright fot the pui pose 

or any other person, as his attorney ; that he had been informed by Stanhope, vheth^ the "^ 

the plaintiff, since his goods were taken in execution, that Clijt had autho- yttorney wai io 

rized him to replevy the goods, but not to make him, Eavery, a defendant. cumatanc i * 

and it being 

m 11 »i. 1 , . 1 -^ 1 . 1 proved that he 

lumer shewed cause. — If the matters stated m the affidavits are true, the was, the rule 

waa msde sb« 
aolutf. 



Stakhops 

V. 
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Om. Pteoi, proper remedy by Eatery to obtain redress is, by stdog Wrif^hi, tbm attorney. 
who appears to have been the chief actor in the proceedings. In An oaym m u (m), 
Holt, C. J., said, "The coarse of this court is, where an attorney takes upon 
Fib MAN. him to appear, the Court looks no further, but proceeds as if the attorney had 
sufficient authority, and leaves the party to his action against him." In 
Rob^on V. Eaton (6), the same principle is to be found. And in Anomfmma (c), 
where an attorney appeared and judgment was entered against his client, and 
he had no warrant of attorney, it is said by the court, " If the attorney be able 
and responsible, we will not set aside the judgment. The reason is, because 
the judgment is regular, and the plaintiff ought not to suffer, for there is no 
feult in him ; but if the attorney be not responsible or su^icioas, we will set 
aside the judgment ; for otherwise the defendant has no remedy, and any one 
may be undone by that means." Here the defendant does not shew that tiie 
attorney is not responsible, and therefore, in accordance with this decision, he 
ought to be left to his remedy against the attorney, because the proceed- 
ings are all regular. In Mudry v. Newman {d), where proceedings had been 
taken without the knowledge of the plaintiff, and judgment as in case of a 
nonsuit was applied for, the Court said, the plaintiff's remedy was an 
action against the attorney ; and in Thomas v. Hewes (e), an application to 
set aside a compromise alleged to have been made by the attorney for the 
defendant, on the ground that it was made without authority, was refused. 
So in Filmer v. Delber(/), and Rex v. Addington{g), And even where parties 
have complained in the course of a suit, that the attorney is acting without 
authority, the Court will not interfere, Williams v. Smith (h). Nor is it true 
that Eavery had no notice of the proceedings ; because it is evident, that the 
receipt of the summons from the county court, must have given him notice 
that he was implicated in the transaction. 

Wilde, contrh.. — It has not been satis^M^orily shewn, why Eavery was made 
a defendant. It is not proved that he was concerned in taking the goods, 
otherwise than by permitting them to be placed in his house, which vras a 
public house, for safe custody. This case differs from those which have been 
cited, where attomies in a cause, have entered into compromises or made sr- 
rangements ; because when it is once satisfEurtorily shewn that the attorney 
was employed by the parties in a cause, the Courts will not interfere in a 
summary manner, but will leave the client to bring an action against the at- 
torney. But here it is expressly shewn, that Wright was never the attorney 
of Eavery, There can be little doubt, but that there wiU be a total failure of 
justice, if Eavery be left to bring an action against Wright. 

TiNnxL, C. J. — ^We cannot come to a just decision in this case without 
ascertaining the circumstances of Wright, the attorney. The rule laid down 
in the case in Salkeld (t) is, that the Court will not interfere where the attor- 
ney is responsible. It appears that the plaintiff, by his own act, made Eavery 
a defendant, when, in fact, he was a mere bailee. The prothonotary must, 



(o) 1 Salk. 86. (/) 3 Taunt. 4S6. 

(A) IT. Rep. 62. ig) Saycr, 969. 

(c) 1 Salk. 88. (h) I Dow. P. C. 632. 

{d) 1 Cr. M. 4k R. 402. (t) Anonymous, Salk. 88. 

(«) 2Cr. &M.519. 
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therefore, inquire whether or not Wright is in insolvent circumstances. In Com, Pleat. 
the mean time, the rule may be enlarged, and Wright may be served with a s.^!^[^!^pe 
notice to appear. v. 

FiRUAK. 

Gasblvb, J., Vauohan, J., and Bosanqubt, J., concurred. 

Rule enlarged. 



In HUary Term, Wilde, Serjt., made the rule absolute, upon an affidavit of the 
service of the rule upon Wright, and which also shewed that he was in very 
needy circumstances, without means to take out his certificate, and that he 
described himself as being a ruined man. 



Jan, 11. 



Vivian v. Blomberg. 

^FHE following case was submitted by the Vice- Chancellor for the opinion An eodesiuti- 

of this Court. The vicarage of the parish and parish church of St, ^^^^ |,- ^ 

Giles without Crinplegate, is a benefice with cure of souls in the city of London ; vicar, Ibr 21 

. . Tcare from itti 

and the several messuages or tenements hereinafter particularly mentioned, date, of certain 

(not being the capital messuage or dwelling-house used for the habitation of 7^**^^* **J^ 
the vicar, nor having ground to the same belonging above the quantity of ten used for the 
acres,) are parcels of the possessions of the said vicarage, and are situate within {jjjj^^jfi^j'l J[[ 
the said city, and have been accustomed to be demised by the vicars of the that time 
said parish, for the time being, for the term of 40 years, in possession, at the y^^„ ^^^^ ^^^ 
yearly rent of 3/. By indenture of lease, bearing date the 30th October, 1793, expired of a 
between the Rev. George Watson Hand, since deceased, then vicar of the parish 40 yean, of the 
church of St, Giles without Cripplegate, aforesaid, of the one part, and Thomas ^^je *['JJ[{* t'lS* 
Smith and others of the other part, for the consideration therein expressed, the Icane was valid, 
said G. W, Hand did demise, unto the said Thomas Smith and other persons, the fhc\*lw*i ?uc° 
messuages and other hereditaments hereinafter particularly mentioned, parcel cessor, being 
of the vicarage of St. Giles without Cripplegate, as aforesaid; to hold from the either of the 
29th September then last past, for the term of 40 years ; yielding and paying '?5«"*i!l?*** 
unto the said G, W, Hand and his successors, vicars for the time being of viz. 13 Eliz.* 
the said pariah church, the yearly rent of 3/., payable quarterly, on the four *^' J J' 14 Eha. 
most usual feasts ; the lessees being charged with the reparations, and being lb Eliz. c 11. 
subject to the covenants and agreements therein contained ; and which said 
lease was duly confirmed by the patron and ordinary. The said G, W, Hand 
departed this life many years since, and, after his decease, the Rev. William 
Holmes was duly presented and instituted to and inducted into the vicarage 
of the parish and parish church of St, Giles without Cripplegate aforesaid. 
In October, 1830, there were less than three years unexpired of the said term 
of 40 years, and the said William Holmes duly executed another indenture of 
lease, bearing date the 8th October, 1830, and made between the said William 
Holmes, as such vicar, of the one part, and James William Vivian and 
Christopher Hodgson of the other part; whereby, for the considerations therein 
expressed, the said William Holmes did demise unto the said /. W, Vivian and 
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C. Hodg$on. All that messuage in Fare Street, in the parish of St. GUeMwUhumi 
Cripplegate, London, called the Quest-House, and certain other messuages in 
the said parish, as the same were particularly descrihed in the plan drawn in 
the margin of the same indenture; to hold the same unto the said •/. W, Vivitm 
and C. Hodgson, their executors, admimstrators, and assigns, from the mak- 
ing of the said indenture, for the term of 21 years thence next ensuing, 
(subject, nevertheless, to the aforesaid existing lease of the same premises, bear- 
ing date the dOth of October, 1793, as therein before particularly mentioned;) 
yielding and paying therefore yearly, during the said term of 21 years, unto 
the said W, Holmes and his successors, vicars as aforesaid, the rent or sum 
of 3/., payable quarterly, on the four most usual feasts, by equal portions, the 
first payment to be made on the feast day of the birth of our Lord Christ 
then next ensuing, the lessees being charged with the reparations, and subject 
to the covenants and agreements on the lessee's part therein contained, which 
last- mentioned lease was duly confirmed by the patron and ordinary. The 
said W. Holmes departed this life in the month of June, 1833. 

The question for the opinion of the Court was, whether the said last-men- 
tioned indenture of lease was a valid and effectual lease, and binding upon the 
successor of the said W, Holmes, in the said vicarage, for the remainder of the 
said term of 21 years, expressed to be thereby granted. 

This case was argued in Trinity Term. 

Maule. — If this lease be not affected by any statute, it would clearly have 
been good at common law. At common law, an ecclesiastical lease might have 
been made for any period. The only statutes applicable to this case, are 
13 £liz. c. 10, 14 Eliz. c. 11, and 18 Eliz. c. 11. It will scarcely be con- 
tended, that the stat. 13 Eliz. c. 10(a), is applicable. This lease is for 21 
years from the time of the making, and the accustomed yearly rent is reserved 
payable yearly. Then the stat. 14 Eliz. c. 1 1 (jb), was to some extent an 



(a) By 13 Eliz. c. 10, sec. 3rd, " And for 
that lon^ and unreasonable leases made by 
colleges, deans, and chapters, parsons, 
vicars, and others having spiritual promo- 
tions, be the chiefest causes of the dilapida- 
tions and the decay of all spiritual livings, 
and hospitality, and the utter impoverishing 
of all successors incumbents, in the same; be 
it enacted, that from henceforth, all leases, 
gifts, grants, feoffments, conveyances, or 
estates, to be made, had, done, or suffered, 
by any master and fellows of any college, 
dean and chapter of any cathedral or colle- 
giate church, master or guardian of any 
hospitil, parson, vicar, or any other having 
any spiritual or ecclesiastical living, or any 
houRes, lauds, tithes, tenements, or other he- 
reditaments, being any parcel of the posses- 
sions of any such college, cathedral, church, 
chapter, hospital, parsonage, vicarage, or 
other spiritual promotion, or any ways ap- 
pertaining or belonging to the same, or any 
of them, to any person or persons, bodies 
politic or coporate, f other than for the term of 
twenty -one yearsy or three live* from the time, 
as any such tease or grant shall be made m 
granted, whereupon the accustomed yearly 
rent or more shall be reserved and payable 



yearly during the said term,) shall be utterly 
void, and of none effect, to all intents, con- 
structions, and purposes ; any law, custom, 
or usage to the contrary any ways notwith- 
standing. 

{b) 14 Eliz. ell, reciting the sUt. of the 
13 Eliz. c. 10, enacts, " And whereas in one 
other act made in the said 13tb year, inti- 
tuled, an Act against fraudulent gifts, 
to the intent to defeat dilapidations of 
ecclesiastical livings, and for leases to be 
granted by collegiate churches, there is one 
branch to avoid certain leases to be made 
by masters and fellows of colleges, deans 
and chapters of cathedral or collegiate 
churches, masters or guardians of any hos- 
pital, or by any parson, vicar, or any other 
having any spiritual or ecclesiastical living; 
l>e it enacted, that the said branch, nor any 
thing therein contained, shall not extend to 
any grant, assurance, or lease of any houses 
belonging to any, the persons or bodies 
politick or corporate aforesaid ; nor to any 
grounds to such houses appertaining, whidk 
houses be situate in any city, borough, loom 
corporate, or market town, or the suburbs qf 
any of them ; but that all such koutes and 
grounds may be granted, demised, and atture^^ 
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enabling statute, and removed, upon certaia conditions, the disabilities imposed Com, Pkat. 
by tlie 13th Eltz. c. 10. It will be contended, that this lease is void under 
the 19th section, as being a lease in reversion ; but the answer is, that this 
was not a lease made by force of the last-mentioned statute, but was made at 
common law; or at all events, under the 13 EHiz. c. 10. The 18th Eliz. 
c. 1 1(c), is only applicable to cases where more than three years of the former 
lease remained unexpired; here there were only two years unexpired, and 
therefore this statute does not apply at all. By the recitals to the last-men- 
tioned statutes, the enactments of the former statutes are referred to ; and 
the three statutes have always been considered tn pari materid. There 
is no direct authority upon the question now submitted to the Court ; 
but in some of the older cases, the effect of these statutes has been consi- 
dered. In the Dean and Chapter of Westminster's case (d), the question was 
whether an ecdeasiastical lease of houses in Westminster was valid, it being 
made for forty years, to begin presently, although there were seventeen years 
in being, of a former lease which had been granted for ninety-nine years. In 
that case, Tirrel, J., said, " I shall pass by how things were at common 
law amongst corporations; only I observe this, at common law, dean and 
chapter had an unlimited power over their possessions till the stat. 1 3 Eliz. 
c. 10. Now the reason of the stat. 13 of the queen was, because long and 
unreasonable leases made by ecclesiastical persons were the causes of dila- 
pidation : then that enacts that leases made other than for the term of 
twenty-one years, or three lives from the making of such lease, shall be void. 
Then in the act of the 14th of the queen, c. 11, it is enacted, that the stat. of 
the 13 Eliz. shall not extend to leases made of houses in cities, boroughs, 
towns corporate, or market-towns, but that such houses may be demised, as 
they might have been before the making of that statute : provided always, 
that such house be not the capital or dwelling-house of the said ecclesiastical 
persons. Provided always, and be it enacted, that no lease shall be permitted 
to be made by force of this act in reversion, nor without reserving the accus- 
tomed rent, nor for longer term than forty years at the most. Then the stat. 
18 Eliz. recites the 13th, and enacts that all leases made by ecclesiastical 
persons, whereof any former lease for years is in being, not to be expired. 



ftf bp Ihe laws of thh realm, and the neveral 
Mtatmies of the Maid cofleges, calhet/ral 
ckurckM and hospitals, they lavifally might 
have been b^ore the making qf the said eta- 
tnte, or lawfully migrht be if the said statute 
were not ; so always that such house be not 
the capital or dwellings -house used for the 
habitation of the persons above said, nor 
have g^und to the same belonging, above 
the quantity of ten acres, any thing in the 
said act to the contrary notwithstanding." 

by sec. 1 9, " Provided always, that no 
lease shall be permitted to be made by force 
qf this act, in rerersion, nor without reserv- 
ing the accustomed yearly rent at the least, 
nor without charging the lessee with the 
reparations, nor fur longer term than 40 
years at the most." 

(c) By 18 EUz. c. 11, after reciting the 13 
Eliz.c. 10. By sec. 2, it is enacted ** Sithence 
the making of which said estatute, divert 
of the said ecclesiastical and spiritual per- 
sons, and othtrs having spiritual and eccle- 



siastical livings, have from time to time 
made leases for the term of 21 years, or 
three lives, long before the expiration of the 
former years, contrary to the true meaning 
and intent of the said statute ; be it there- 
fore enacted, by this present parliament, 
that all leases hereafter to be made by any 
of the said ecclesiastical, spiritual, or colle- 
giate persons, or others, of any their said 
ecclesiastical, spiritual, or collegiate lands, 
tenements, or hereditaments, tehereqf any 
farm/tr lease for year* is in being, not to 
be expiredf surrendered, or ended within ttree 
years next after the making of any snch ntw 
lease, shall be void^ frustrate, and qf none 
effect, any law, usage, or custom to the 
contrary notwithstanding." 

(d) Carter, 9. 

This case, as Tindal, C. J. observes 
in his judgment, is much more accurately 
reported in a collection of Reports of the 
Judgments of Bridgmao, C. J., by Bannister, 
pubUshed in 1823. 
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A^'^^ new lease, shall be void." And in the same case, Bridgman, C. J., toid, *' I 

V. do hold that this is a lease in reversion, and not warranted by decimo quarto 

Blomberg. of the queen. Now the statute of the 14th of the queen, prohibiting leases 
to be made in reversion, whether or not this be a concurrent lease, or a 
future interest this is all one. But I shall tell you wherein I differ from my 
brother, that hath held the same opinion with me. I do hold that if a lease 
be not made according to the proviso of the 14th, it fiedls back into the 13th» 
and if it be withm the 13th, it Ms under the 18th. The wordB in the statute 
of decimo quarto are not that no lease shall be permitted to be made, but no 
lease shall be permitted to be made by virtue of this act : so that this act 
leaves us where we were before ; but if it be not within decimo quarto, we 
are not left at common law, but are within decimo tertio. My brother holds 
that an leases that are not within decimo quarto, are in decimo oeUtvo of the 
queen. I think so; and this is the true reason of Crane's caee(a). My 
brother holds, the proviso in decimo quarto makes the lease void, whereas it is 
no lease shall be permitted to be made by virtue of this act. These things ia 
the first point are to be considered. It being in a corporation, and let for 
forty years, to b^gin presently, there being a lease in being for seventeen 
years. The Ist of EHzabeth comes not to our case. These acts then are the 
13th, the 14th, and the 18th ; so that if it comes out of compass of the 13th 
or 18th, then all rests on the 14th. Yet, by the way, it must be agreed that 
a concurrent lease is not prohibited by the statute of decimo tertio. The 
statute of decimo quarto was made for that very purpose, for else why should 
the 14th prohibit reveruons. The 14th recites out of the 13th, and enacts 
that that branch shall not extend to houses within cities ; and the words of the 
provisos are both qualifying clauses, and both have the same force. Let us 
observe the intent of the act. I differ from all in this. I think that this set 
of decimo quarto was not intended for the benefit of the church, but for the 
benefit of the tenants." According to the doctrine in this case, the present 
lease would be valid ; and in Baily v. Man (b), where a lease was hdd void, 
because it began at a future day, Hale, C. J., also seems to have considered 
that such a lease as the present would have been good. He says, " Suppoong 
two years of a former lease, a new lease to begin presently, is no lease in 
reversion, nor any lease void by 14 Eliz. c. 11." These are direct authorities 
to shew that this lease is not void. It might be further insisted, if it were 
necessary, that this is not a lease in reversion at all, within the 19th sec. of 
the 14 Eliz. c. 11, but a concurrent lease, and there are several authorities to 
warrant that construction. 

Stephen, Serjt., contrit, — ^This is a lease in reversion, and is void by force of 
the proviso in the 19th section of the 14th Eliz. c. 1 1. The proviso dedares, 
" that no lease shall be permitted to be made by foree of this act, tit r e v er sion ," 
The 13 Eliz. c. 10, does not affect the lease one way or the other ; but if the 
14th Eliz. c. 11, be read alone, the plain construction of it is, that this is a 
lease in reversion made under that statute. And this has always been the 

(a) Hobart, 260. (b) 3 Keble, 193, S. C. Boyfy ?. Mrnniag, 

2 Levinz, 61 . S. C, Baffljf v. Mmrim, I Yen- 
iris, 944. 
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wmj in which this question has been considered. Bac. Ahr, tit. Leases, Com. Pkat, 
rule 3. Htmt v. Singleton (c), which is there cited, was a case of trespass, 
" and upon special Terdict, it was found that the Dean and Chapter of St. 
PmnTs made a lease for fortj years of a house in London, to begin presently, 
there being then ten years of a former lease to a stranger to come ; and the 
Court held this second lease merely yoid by 13 £liz. c. 10, and not warranted 
by 14 Eliz. c. 11, which makes good leases of houses in market- towns for 
forty years, so they be not made in reversion ; and this lease, though it be 
made to begin presently, yet, there being another lease in esse, is a lease in 
rerersion for so much as remains of the former lease." And the majority of 
the judges in Bailey v. Man (d), and The Dean and Chapter of WestnUnster'B 
case(e), laid down the same doctrine. The proviso in the 14 Eliz. c. 11, 
extends to all leases in reversion. There are two kinds of reversion: one 
where the habendum commences at a future day; another where the lease 
commences presently, but where there is another lease already in exist- 
ence. That a concurrent lease is properly a lease in reversion appears in 
the cases which have been already cited. It has never been held that con- 
current leases are good under the 14 Eliz. c. 11 ; and the reasoning in 
Fox Y. Collier (f), where it was decided that concurrent leases, made 
under the Ist E^iz. c. 19, are good, does not apply. If the argument on 
the other side can be maintained, the proviso in the 14 Eliz. c. 11, will 
have no efiect whatever, because it would be difficult to find what leases 
could be made by force of the act. In Crane v. Taylor (g), which was an 
action of covenant against certain ecclesiastical persons for not making a lease, 
it is said, concerning these statutes, "for though the 13 Eliz. c. 10, be 
general against all leases and grants other than for twenty- one years, and 
three lives of all the possessions of deans and chapters, yet there is a statute 
of 14 Eliz. c. 11, which is shuffled into an act of continuance of statutes, that 
enacts that that stat., 13 Eliz., shall not extend to any houses in cities or 
towns, &c., but that the same may be granted, demised, or assured, as they 
might lawfully have been before, and as if that statute had not been made ; 
so that statute sets all loose touching such houses in cities, as against the stat. 
of 13 Eliz.; and, therefore, that statute of 14 Eliz. c. 11, makes a new kw of 
itself for them, that no lease shall be made of them in reversion, which was 
not restrained by the 13 Eliz. as appears by the stat. of 18 Eliz., which pro- 
vides for that mischief as not provided for before." But if it should be esta^ 
blished that a concurrent lease might be made, then this is not a concurrent 
lease, but a lease in reversion, in the strictest sense. It is to take effect at 
the determination of the former lease. The only distinction between concur- 
rent leases and leases in reversion, is the doctrine of estoppel between the 
lessor and lessee. Wilson v. Sewell(h), Co. Lit. 352 b.; Rector of Che- 
dington's case (t). In this case there is nothing to estop the party, and in 
this view of the case, it clearly appears to be a lease in reversion, and not a 
concurrent lease. The 18 Eliz. c. 11, must be considered as qualifying the 
14 Eliz. c. 11, as well as the 13 Eliz. c. 10, because, as it has been observed 
in several of the cases cited, all these statutes were made mpari maierid. 



!; 



fc) Cr. EUz. 564. 

[d) 3 Keble, 103, S. C. ; 2 Uvinz, 61 ; 
I Ventris, 9i4. 
(«) Carter, 0. 
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Moote, 107. 
g) Hobart,369. 
(l) 2 W. Black. 626. 
(i) 1 Rep. 155 a. 
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Maule, in reply. — It clearly appears upon the face of this lease, that this is 
not a lease in reversion, bat a concurrent lease. The doctrine of estoppel has 
no application to the present case. The 14 Eliz. c. 11, must be read with 
reference to the 13 Eliz. c. 10 ; if the latter had not been in existence, then 
the 14th EHiz. would have been unnecessary. At all events, the effect of the 
nineteenth section of the 14th EHiz. is not to make a lease in reversion Toid. 
Hunt V. Singleton (k), and Crane v. Taylor (/), are both distinguishable from 
the present case. 

Cur, adv. tmk. 



TiNDAL, C. J. — ^As the question which has been sent for our consideration, 
by his honour the vice-chancellor, has been long considered as vesata queetio 
in the law ; it may be more satisfactory that we should explain the g^unds 
upon which our certificate in answer to that question is founded. The case 
states a lease by a vicar for twenty-one years from its date, made at the time 
when a former lease for forty years of the same premises was still in being, 
but was within three years of its expiration. The subject-matter of the lease 
consists of certain messuages in the city of London, of which the capital 
messuage or dweUing-house, used for the habitation of the vicar, forms no 
part, and the ground demised is of less extent than ten acres, so that the 
subject-matter of the demise clearly falls within the statute 14 Eliz. c. 11, 
s. 1 7 ; and the question is, whether such lease is void under any of the 
restraining acts of Eliz. There are three statutes, and three only, which it 
will be necessary to consider as bearing on the present question, viz., the 13 
Eliz. c. 10, the 14 Eliz. a 11, ss. 17 & 19. and the 18 Eliz. c. 11, s. 2, (m). 
Now the lease in question cannot be held to be made void, either by the first 
or last of the above-mentioned statutes. Not by the first, because it is a 
lease for twenty-one years only from the date, and complies with all the other 
requisites of that restraining act. It is, indeed, a lease in reversion ; but 
there is nothing in that act to make leases in reversion void ; and although 
the act lastly above named, the 18 Eliz. c. 11, s. 2, after pointing out the 
mischief of granting leases authorised by the former statutes in reversion, 
declares the same to be void ; yet, in its terms, it only comprehends those 
leases in reversion which are made when the former lease for years is in being, 
not to be expired or ended within three years next after the making of any 
such new lease. But as the lease in question is made when the former lease 
for forty years was within two years of its expiration, by efflux of time, it is 
not a lease in reversion made void by the operative words of that statute. 
So far, therefore, as relates to the first or last of the statutes above referred to. 
this lease does not become void by either ; that is, neither of those statutes 
seems to us to apply to the case. It only remains, therefore, to consider 
whether in the statute 14th of Eliz. c. 11, there is any enactment which 
avoids this lease ; and, indeed, the argument on the part of the defendant 
has been put entirely on that statute, it being contended that the cases of 
leases of houses in cities, of the description therein contained, are taken en- 
tirely out of the first restraining statute, and are made subject to a new 
law created by the statute of the 14 Eliz. ; and that, as the 19th section 



ik) Cro. Eliz. 546. 
[/; Hobart,268. 



(m) See these statutes, ante, page 266. 
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enacts, that no lease shall be permitted to be made by force of this act in Com. Pkat, 
reversion, so the present lease, being a lease in reyersion of houses described v^C]X 
in the act, is void by the necessary construction of the statute. The first ob- v. 

servation that arises on the stat. 14 Eliz. is, that it does not contain within '^'•o**"^*** 
it, from beginning to end, any terms importing the avoidance of any lease 
whatever ; on the contrary, it is a statute which excepts from the operation of 
the former avoiding statute, leases of property therein described. It enacts, 
in sec. 17, that the branch of the former statute, nor any thing therein con- 
tained, shall extend to any houses, &c. (therein described), but that the same 
may be demised as by the laws of this realm, and the statutes of the colleges, 
&c., they lawfully might have been before the making of the said statute, or 
lawfully might if the said statute were not. No words can be more large and 
explicit to exempt such leases from the whole of the effect of the restraining 
Stat. 13 Eliz.; and although the 19th sec. goes on to enact that no lease 
shall be permitted to be made by force of this act in reversion, there are no 
words added to declare leases, made contrary to such permission, void ; and 
taking this stat. alone and by itself, it would be a much stronger construction 
than we feel ourselves warranted to put upon it, to hold that such words can 
defeat and avoid an estate, when they may be fully satisfied by allowing them 
to give a right of action to the successor. But, in truth, this stat. is not to 
be construed alone, but with reference to the stat. 13 EHiz., and the succeed- 
ing stat. 18 Eliz. c. 11 ; for not only are all the acts made in pari materid, 
but the 14th EUiz. c. 11, is expressly entitled An act for the continuation, ex- 
planation, perfecting, and enlarging of (amongst others) the former statute ; 
and the 18th EUiz. c. 11, is entitled An act for the explanation of the statutes 
against defeating of dilapidations, &c. The three statutes, therefore, are to 
be read together, as forming one law on the same subject-matter, and it may« 
therefore, be well held that where leases of houses, &c., which are exempted 
out of the 13th Eliz. by the next stat the 14th, do not observe the provisions 
of the latter statute, they fidl within the general enactments of the 1st stat. and 
are made void thereby; in other words, a lease not warranted by the 14th 
Eliz. remains restrained by the 13th Eliz., which makes leases against that 
act void. But the lease in question, considered as a lease in reversion, is not« 
as is above stated, void by the 13th Eliz., and is expressly sanctioned by the 
1 8th. No decided case has been brought before us, by the authority of which 
the present lease is to be declared void. In the case of Bailey v Murin (n), 
the lease was clearly void, under the stat. 13 Eliz., being a lease to begin at a 
future day, and not from the time of granting the lease ; and, in that case. 
Hale, C. J., appears to have thought the lease would have been good if it had 
been to commence presently, there being less than three years to come of the 
former lease. In Hunt v. Singleton, (Cro. Elliz. 564), the lease of a house 
for forty years, by the Dean and Chapter of St, PauPs, was held not war- 
ranted by the 14th Eliz., there being at the time of granting the lease ten 
years unexpired of the former lease. The case of The Dean and Chapter of 
Westminster (Carter's Rep. 9), decides that the lease in reversion of a house 
in the city of Westminster for forty years, by the Dean and Chapter of West' 
minster, was void, there being, at the time of gpranting the lease, seventeen years 
unexpired of the former lease ; and in this latter case, the judgment of C. J. 

(«) I Vestris, 244, S. C; 3 Keble, 193; 2 Leviiu, 61. 
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Co99k, Pltti. Bridgman is strong, to shew that a lease, made under the circumstances of 
the present, would be held good. (See the judgment more at large in Bridg* 
man's Judgments, 122, (o) ;) and the case of Crane v. Taylor, Hob. Rep. 269, 
does not afford an authority that a lease for twenty-one years in rerersion, 
there being only two years to come of the existing lease, would be void ; 
it is an authority for no more than that a covenant to make a lease is not void 
under the stat. 18 £liz., being made concerning a house in London, Upon 
the whole, therefore, we think this lease is not void, and send our certificate 
accordingly to the vice-chancellor. 

The following certificate was sent : — '* We have heard this case argued by 
ooimsel, and are of opinion that the lease therein mentioned, of the 8th 
of October, 1830, is a valid and effectual lease, and binding upon the sue* 
cesser of the said WUUam Holmes, in the said vicarage, for the remainder 
of the said term of twenty-one years, expressed to be thereby granted. 

" N. C. TiNDAL, 

" S. Gabblbb, 
" J. A. Park, 
" J. Vauohan." 

(o) Reports of Bridgman' t Judgments, by Bannister, published in J 823. 
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Yeates r. Chapman. 

ARCHBOLD obtained a rule nt^i to set aside two orders made by a judge 
at chambers, under the following circumstances: — On the 9th of Septem- 
ber, a summons was taken out by the defendant, calling on the plaintiff to shew 
cause why the bail-bond should not be set aside for irregularity; but no judge 
being then in town, on the 20th of September another summons was obtained, 
calling on the plaintiff to shew cause why all the proceedings on the bail-bond, 
which had, in the mean time been assigned, should not be set aside for irre- 
gularity. The parties attended before a judge, upon this summons; and the 
iregularity complained of was, that tl^e copy of the writ of capias, served upon 
the defendant when he was arrested, was not indorsed with the amount of the 
debt and costs, in pursuance of stat. 2 W. 4, c. 39, sec. 4; and it was slso 
stated, by affidavit, that the assignment of the bail-bond had been taken by the 
plaintiff, after a promise made to the defendant to adjourn the hearing of the 
sunmions from the 8th, to the 20th of September. The learned judge there- 
upon made the two orders in question— ^ne, that the bail-bond should be de- 
livered up to be cancelled; the other, that the proceedings subsequently taken 
upon it, should be set aside. 

It was objected, that the application ought to have been, to set aside the 
capias, and not the bail-bond, for irregularity. 

Bail shewed cause, upon an affidavit, which satisfied the Court that the 
proceedings on the bail-bond had been taken, contrary to good fiedth. As to 
the other objection, by 2 W. 4, c. 39, sec. 4, the amount of the debt and 
costs ought to have been stated on the copy of the capias; and, inasmuch 
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■8 the copy was irregular, it was competent for the defendant to ohject that Com. PleoM, 
the haH-hond, which was founded upon the capias, was irregular also. ^^^^^ 



V. 



ArchboU, amtrdt. — ^The plaintiff admits that the copy of the capias was irre» CuAriiAir. 
gular, for want of the indorsement ; hut the defendant ought to have applied 
at chambers to set aside the copy of the process, and not the bail-bond, for 
irregularity. By R. Mich. T. 3 W. 4, 10, it is ordered, " If the plaintiff, or 
his attorney, shall omit to insert in, or indorse on, any writ, or copy thereof, 
any of the matters required by the said act to be by him inserted therein, or 
indorsed thereon, such writ, or copy thereof, shall not, on that account, be 
held void, but may be set aside as irregular, upon application to be made to the 
Court out of whieh the same shall issue, or to any judge." Here the writ 
was properly indorsed, and it was the copy which was irregular. In Haskar 
v. Jarmaine(a), where the writ was irreg^ular, but the service was regular, and 
the defendant moved to set aside the service for irregularity, the Court dis- 
charged the rule, saying, " You might have moved to set aside the writ and 
the service. We cannot say that the proceedings are more irregular than you 
state them to be.'* Smith v. Clarke {b). 

TiNDAL, C. J. — This is a motion, made by the plaintiff, to set aside two 
orders, which have been made at chambers; and the question is, whether the 
rule shall be made absolute as to both or either of them. As to the order, 
that the proceedings on the bail-bond should be set aside, the rule must be 
discharge, with costs, because the proceedings were taken in breach of an 
engagement to suspend them. 

As to the other point, it appears that the summons was taken out to set 
aside the bail-bond for irregularity; but there was no irregularity in the bail- 
bond itself; the only objection was, that there was no indorsement on the copy 
of tibe writ of capias, which made it irregular, and not void, according to the 
rak Mich. T. 3 W. 4, 10. The proper summons would have been, to set 
aside the copy of the writ of capias and the subsequent proceedings. The 
rule to set aside that order must, therefore, be madq absolute, the defendant 
being allowed six days to put in bail to the action. 

Gasblbi, J., concurred. 

Vauohan, J. — ^The proper proceeding would have been to apply to set 
aside the copy of the writ and the subsequent proceedings. 

BosANQuxT, J. — ^The only doubt I felt was, whether, as there had been no 
service of a true copy of the capias, the bail-bond was not void ; just as if a bail- 
bond is given upon an insufficient affidavit to hold to bail. But the rule of 
court expressly says, that the omission only makes the process irregular, but 
not void; and, as this copy has not been set aside for irreg^ularity, it stands 
good. 

Rule accordingly. 

(a) I Cr. t J. 408. (b) 2 Dow. P. C. 218. 
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Nov, 15. 



Brookes v. Faklar. 



A defendnnt 
is not entitled 
to a particuli t 
of demand, on 
a count on a 
bill of ex* 
change. 



JN debt, by the drawee of a bill of exchange against the drawer, the declara- 
tion contained a count on the bill, with counts for money paid, and on an 
account stated; and the plaintiff delivered particulars of demand, by which it 
appeared that he claimed 94/., " being part of the consideration on the bill of 
exchange." The plaintiff afterwards amended the declaration by striking 
out the two last counts, and the defendant applied without success to a judge 
at chambers for further particulars. 

Bongos, Seijt., obtained a rule nin for further particulars, upon an affidavit 
which stated that a tender had been made of a larger sum than was due on 
the bill of exchange ; and that the plaintiff had neglected to deliver any in- 
voices with the goods, in payment of which the bill had been given. 

Stephen, Serjt., shewed cause, on an affidavit which contradicted the state- 
ments made by the defendant, and cited Cooper v. Jmos (a), and Smelling v. 
Chennels (b). 

Bompas, Seijt., contended that it was apparent the plaintiff was suing upon 
the consideration for which the bill had been given, and not on the bill itself; 
and that in such a case the defendant was entitled to have a particular of the 
demand, to enable him to make a tender, or to pay money into Court. 

TiNDAL, C. J. — ^This rule would not have been granted, if we had known 
the state of the record. Where the plaintiff declares only on a count for a 
bill of exchange, it is only on very strong groimds that the defendant is 
entitled to a bill of particulars at all. Here it appears that the defendant 
knows, within one or two pounds, what the plaintiff's demand is. This is 
certainly a case in which we cannot interfere. 

Gasblbb, J., Vaughan, J., and Bosanquet, J., concurred. 



(a) 2 Car. k P. 267. 



Rule discharged, with costs. 
(A) 5 Dow. P. C. 80. 



Nov. 21. 

The warrant of 
attorney in 
a recovery can« 
Dot be amend 
ed, even to the 
extent of trant- 
potingthe 
namet of the 
fouchee. 



Lamont Vouchee. 

CCRIVEN, Seijt., moved to amend a recovery. The vouchee's name was 
Robert William Alexander Lamont ; but he was named, in all the proceed- 
ings, as William Robert Alexander Lamont, by which name he had executed 
the warrant of attorney, and the deed to lead the uses of the recovery. 
[Tindal, C. J. — Ab he has executed the deed in the name by which he is 
described, would he not be estopped thereby?] The purchaser will not be 
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soLtisfied nnless the names are transposed according to the fact ; and as the c&m. Pleas, 
vouchee lives in the West Indies, great delay will be avoided if the amendment 



is allowed. Vouchee. 

TiNDAL, C. J. — The vouchee is not dead, and you can sasily take proceed- 
ings imder the new statute. The difficulty is as to the amendment of the 
warrant of attorney. There are cases which shew that the Court will not 
meddle with that (a). If you can find any authority to support your appli- 
cation, you may mention the matter again. 

Gasei^sb, J., Vauohan, J., and Bosanqubt, J., concurred. 

(a) See Addis, dem. Power, vouchee, 7 Bing. 455. 



Gale v. Winki^s, jviw. 21. 

AltCHBOLD obtained a rule nisi to set aside a judge's order for a dis- Where ajudgt 
tringas, and also the distringas which had been issued, for irregularity. It had ordered a 
appeared that the distringas had been granted by a judge at chambers, upon j*»tringM to 
an affidavit that, on the Idth of October, the plaintiff's attorney went to the affidavit, which 
defendant's house to serve a copy of the writ of summons, but the defendant jjfu^d one^** 
was not at home ; that he thereupon left a note with a female at the house, appointment to 
thereby informing the defendant of the purport of the visit, and that if he did not JSoniftbe'""' 
call on the plaintiff's attomies befor^-two o'clock on the following Saturday, the Court refused 
writer would call again on the evening of that day, at nhie o'clock ; that the ^fter it was ' 

defendant, not having called at the time appointed, another application was ??^"***' ? **>« 

J ^ , . , 1 r^ . . . , , , 1 1 1. 1 defendant not 

made at ms house on the Saturday evenmg, at nme o clock, when the female having; iwom 

stated that she had delivered the note to the defendant, but that he was not 1^.**« ^''<? not 

. - receive oouce of 

then at home, nor had he left any message. A copy of the writ of summons the appoinu 

was then left. Two objections were made : first, that the learned judge "*"^* 

ought not to have granted the distringas until three calls and two appoint- tringaa] not inl 

ments had been made : secondly, that the writ of distringas under which the do™»d with the 

sheriff had levied on the defendant's goods, was not indorsed with the amount debt and coata, 

of the debt and costs, in pursuance of R. Hil. T. 2 Wm. 4, II., and R. Mich. " irregular. 
T. 3, Wm. 4, v., and was therefore irregular. 

Wilde, Serjt., shewed cause. — By 2 Wm. 4, c. 39, sec. 2, if it shall be 
made appear by affidavit,] " to the satisfaction of a judge," that a defendant 
cannot be compelled to appear without some more efficacious process, then 
the judge may order a distringas to issue ; and although it has been usual to 
require that three calls and two appointments should be made, there is nothing 
to prevent a judge from exercising his discretion upon that subject. The 
defendant does not now swear that he did not receive the note, or the copy 
of the writ of summons. It is not necessary to make three calls, if it can ^ 
made manifest to the Court that the defendant is keeping out of the way (a). 
\Tindal, C. J. — Or suppose the party were seen to take his goods away, to 

(fl) See the cases collected, Tidd*8 New Practice, 76, note c. 
VOL. II. T 
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Com. Pfeat. avoid the levy under the distringas ?] In all such cases, the Court or a judge 
will exercise their discretion. The facts of this case afforded pritnd facie evi- 
dence that the defendant was keeping out of the way. Secondly, the rules 
which have been referred to, only apply to cases where the writ of distringas 
is the original process. Here the defendant had notice of the amount of the 
debt and costs, on the copy of the writ of summons. 

Archbold, contrct, — The learned judge would not have granted this dis- 
tringas, if some imposition had not been practbed upon him at chambers. 
IBosanquet, J. — ^The judges read the affidavits. Tindal, C. J. — Suppose the 
order had been inadvertently made, should you not shew that you did not 
receive notice of the appointment ?] At all events, the indorsement was ne- 
cessary on the back of the distringas. 

TiNDAL, C. J. — ^This rule must be made absolute, so far as it relates to the 
¥rrit of distringas, on the ground that no indorsement was made of the amount 
of the debt and costs. As to the other part of the rule, I am not satisfied we 
ought to set aside the judge's order. The statute has left the power of 
granting the writ of distringas to the discretion of the Court or of a judge. I 
am far from saying, that it is not usual to require three calls and two appoint- 
ments, and perhaps I should not have granted this application. But the 
question is, whether rehus sic stantibus, there might not have been sufficient to 
satisfy the learned judge that the distringas ought to issue; and the defendant, 
not having now denied that he did receive the letter which was addressed to 
him, and the copy of the writ of summons, I think we may refuse to grant the 
former part of this application, without breaking into the established rule of 
practice. 

Gabbles, J. — I am of the same opinion ; it is said to be a positive rule of 
practice, not to grant the distringas without three calls and two appointments, 
but that is not so. The defendant does not state that he did not receive the 
letter, and I think the learned judge was justified in granting the distringas. 

Vaughaic, J.—- I am of the same opmion. It is entirely in the discretion 
of the Court or a judge whether a distringas shall issue. The practice is, no 
doubt, as it has been stated ; but it is not an imperative rule to require three 
caUs and two appointments. 

BosANQUBT, J. — The Courts have required, as a general rule, that three 
calls and two appointments shall be made, but their discretion is not confined 
in that respect. There were circumstances in thb case from which the learned 
judge might have considered it necessary to order the distring^, and he 
having exercised his discretion, I am of opinion that we ought not to interfere. 

Rule absolute to set aside the distringas ; refused as to the other part. 



V 
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Teower and another v. Chadwick. 

A CnON on the case. The first count of the declaration stated, that the i. In case the 

plaintiffs were lawfully possessed of a certain vault or cellar, situate in 5l*!jI"tV*^"'^' 

the city of London, and used and occupied the same in and for the purpose of powtesKed of a 

carrying on their trade or business of wine merchants, and that the plaintiffs aSjome^^other 

kept and had in their said vault or cellar, divers large quantities of wine, to vaultr, and that 

wit, 30,000 bottles of wine; and divers, to wit, 30,000 bottles of the plaintiffs. mtuSl^fhit'hU 

of great value, to wit, of the value of 2,000/. ; that before and at the times J*«lt ahould 

of the committing of the grievances by the defendant, as hereinafter next- men- by the adjoin- 

tioned, the plaintiffs' said vault or cellar adjoined certain other vaults, and 'P*^ y*"*^** ^^ 

1-11 , . 1 , - . - . , that he of right 

certain walls there, and m part rested upon and was of right m part supported enjoyed ceruin 

by part of the said adjoining vaults and of the said walls, and the plaintiffs, [he w**^"*"? of ' 
before and at and during those times, were of right entitled that their said his vault ; bat 
vault or cellar should be so supported in part by the said parts of the said ad- Jm^ wronirt''*' 
joining vaults and walls, without the hindrance or disturbance of any person, fully and inju- 
That before and at the times of the committing the grievances hereinafter "own'^he^ad- 
mentioned, there were certain foundations belonging to and supporting the joining vaulta, 
8aid vault or cellar of the plaintiff, and that they, of right, had enjoyed, and up the plain- 
still of right ought to enjoy, such foundations, and the benefit and advantage **^'^^*"^''j 
thereof for the support of their said vault or cellar, without the hindrance or excavations and 
disturbance of any person ; yet, the defendant, well knowing the premises, fiunJaSons * 
but contriving and intending to injure the plaintiffs, heretofore, to wit, on the without taking 
Ist October, 1835, and on divers other days and times afterwards and before preoiutions^io*' 
the commencement of this suit, wrongfully and injuriously took down, pulled prevent the 
down and removed, and caused and procured to be taken down and removed, f^om being 
the said vaults and walls so adjoining the said vault or cellar of the plaintiffs, ^^*"^' 
by which the said last-mentioned vault or cellar, was so in part supported, as pleading over, 
aforesaid, without shoring up, propping up, or otherwise securing or taking ^^•^ thecount 
other reasonable and proper precautions, to support, or secure, or shore up the clear and sub- 
said vault or cellar of the plaintiffs, so as to prevent the same from giving ofaa^n'^iz.— 
way, or being weakened, or damaged, or destroyed on that occasion ; and that of n^u 

also, then and there wrongfully and injuriously dug, and made, and caused, {Slsness"in^he*" 

exercise of the 
defendant's rights ; and that, if the defendant meant to object, that the plaintiff's title was 
not alleged with sufficient certainty, he ought to have demurred specially. 

2. A second count alleged, that the plaintiff was possessed of a vault, and that the defen* 
dant was about to remove other vaults next adjoining to it, and that it was the duty of the 
defendant, to give notice of such bis intention ; and also, to use due care and skill, and take 
reasonable precautions in pulling down the vault ; and that the defendant wrongfully and 
injuriously pulled down the vault without giving notice, and that he did not use due care 
and skill, or take reasonable precautions, but that he pulled down the vault in a careless, 
unskilful, and improper manner, by reason whereof, the vault of the plaintiff was weakened. 
Held^ that the allegation of want of care and skill, shewed a breach of duty which was 
imposed by law, and that the declaration shewed a good ground of action. 

Whether the obligation to give notice to the plaintiff, resulted aa an inference of law, from 
the mere juxta position of the walls. — Qitere. 

3. A plea to the first count, that the defendant was not bound, by law or otherwise, tu shore 
up the plaintiff's vault, is bad ; first, because it traverses that which is only the description 
or the means by which the injury was sustained ; and secondly, because it ruised an issue 
in law. 

4. Where the defendant is the proximate cause of damsge, it is no snswer to say, that the 
falling of certain timber, which was the immediate cause of the da*t;age, was not occssioned 
by any act or neglect of the defendant, or by tke breach of any duty co^t upon him by law. 

T 2 
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Conu PUat, and procured to be dug and made, divers excavations in the earth, near to the 
Tbower ^^^ foundations of the said vault or cellar of the plaintiffs, and loosened* 
y^ weakened, and disturbed such foundations, without taking due and proper pre- 

cautions to prevent the said foundations from being weakened, and injured, 
and giving way ; and by reason thereof, the said foundations then became and 
were injured, loosened, and weakened ; and the said vault or cellar of the 
plaintiffis, became and was greatly injured and weakened; and by reason of the 
Baid several premises, and also by reason of certain timber, wood, bricks, and 
mortar, and other things afterwards, to wit, on &c. falling upon the said vault 
or cellar of the plaintifis, (and which vault or cellar, by reason of the same 
having been so weakened and injured as aforesaid, and on no other account, 
was then unable to bear or resist the force, weight, and pressure of the said 
timber, wood, bricks, and mortar, and other things as the same otherwise 
might and would have done,) the same vault or cellar of the plaintiffs then, 
to wit, on &c. gave way and fell in, and became and was greatly injured and 
destroyed, and by reason of the several premises, a great part, to vnt, one-half 
t)f the said wine became wasted, lost, spoiled, and destroyed, and the residae 
thereof became, and was, and still is injured, and deteriorated in value, and the 
^said bottles were damaged and destroyed; and thereby also the plaintiffs, from 
'thence hitherto, lost and became deprived of the use of their said vault or 
«cellar^ and of the profits, benefits, and advantages which they otherwise might 
^and would have acquired from the possession and use thereof ; and the same 
became of no use or value to the plaintifis; and thereby the plaintiff were 
greatly prejudiced and Injured in their said trade and business, and necessarily 
incurred divers expenses, to wit, to the amount of 2000/. in having their said 
vault or cellar examined and surveyed, and the nature and extent of the said 
''damages, injuries, and losses ascertained and repaired, and in and about the 
> removal of the ruins of the said vault or cellar, and of such of the said wines 
as were not wholly lost and destroyed, and in and about the removal of the 
aaid wine, and said bottles, and pieces thereof, and the procuring the said 
«vault or cellar and the ruins thereof, and the said wine and bottles to be 
^watched and taken care of during the times aforesaid, and otherwiae in rela- 
tion to the several premises and matters last aforesaid, and were otherwise 
injured. 

Second count. — -That before and at the times of committing the grievances 
liereinafter mentioned, the plaintiffs were possessed of a certain other vault, 
situate in London aforissaid, and used and occupied the same in and for the 
purposes of carrying on their said trade and business of wine merch^ts, and 
kept and had in their said vault, divers large quantities of wine, to wit, &c., 
and bottles of the plaintiffs of great value, to wit, of the value of $000/. That 
at the time of the committing of the grievances hereinafter mentioifed, the de- 
fendant was about to pull down, and prostrate, and remove, and did pull 
down and prostrate certain other vaults, and buildings, and walls, next adjoin- 
ing the last-mentioned vault of the plaintiffs, and thereupon it became and was 
the duty of the defendant, in the event of his not shoring up or protecting the 
plaintiffs' last-mentioned vault in that behalf, to g^ve due and reasonable notice 
to the plaintifis of his, the defendant's, intention, to pull down, prostrate, and 
remove the said vaults, buildings, and walls, so adjoining the plaintifis' last- 
mentioned vault, before the defendant prostrated and removed the same, so as 
to enable the plaintiffs to protect themselves in that behalf; and also, to use 
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due care and skill, and take due, reasonable, and proper precautions, in and Com. Pleau 
about the pulling down, and prostrating, and removing the said vaults, build- 
ings, and walls, so adjoining the plaintiffs' last-mentioned vault, so that, for 
want of such care, skill, and precaution, the last-mentioned vault of the plain- 
tiffs, and the contents thereof, might not be damaged or destroyed on that 
occasion, or the plaintiffs injured in respect thereof : yet, the defendant, not 
regarding his duty in that behalf, but contriving and intending to injure the 
plaintiffs heretofore, to wit, on &c., and on divers other days and times, after- 
wards and before the commencement of this suit, wrongfully and injuriously 
pulled down, prostrated, and destroyed the said vaults, buildings, and walls, 
so adjoining the last-mentioned vault of the plaintiffs, without giving the 
plaintiffs, or either of them, due or reasonable or other notice of his, the de- 
fendant's intention so to do, according to his said duty in that behalf, although 
the defendant did not shore up or protect the plaintiffs' said last-mentioned 
vault ; and the defendant did not nor would use due care or skill, or take due». 
reasonable, or proper precautions, in or about the pulling down, or prostrating* 
or removing the said vaults, building^, and walls, so adjoining the last-men^ 
tioned vault of the plaintiffs, upon the said last-mentioned occasion, according 
to his said duty ; and the defendant contriving and intending- to injure the 
plaintiffs heretofore, to wit, on, &c., and on the said other days and timea 
after that day and before the commencement of this suit, wrongfully and in- 
juriously pulled down and prostrated divers parts of the said vaults, buildings^ 
and walls, so adjoining the said last-mentioned vault of the plaintiffs, upon 
the last-mentioned occasion, in a careless, unskilful, and improper manner, 
and behaved and conducted himself carelessly, unskilfully, and improperly in 
that behalf ; and by reason of the several premises in this count mentioned^ 
the last-mentioned vault of the plaintiffs, became and was greatly shaken, and 
weakened, and injured ; and by reason of the several premises in this count 
before-mentioned, and also by reason of certain timber, wood, bricks, and 
mortar, and other things, afterwards, to wit, on, &c., falling upon the said last- 
mentioned vault of the plaintiffis, (and which vault, by reason of the same 
having been so shaken, weakened, and injured as aforesaid, and on no other 
account, was then unable to bear or resist the force, weight, and pressure of 
the last-mentioned timber, wood, bricks, and mortar, and other things, as the 
same otherwise mi^t and would have done,) the last- mentioned vault of the 
plaintiffs then, to wit, on &c. was greatly injured and damaged, &c. 

Pleas. — Fourth ; as to so much of the first count as related to the defendant 
not shoring up, propping up, or otherwise securing or taking other reasonable 
or proper precautions, to support, or secure, or shore up the said vault or 
cellar of the plaintiffs in that count mentioned, so as to prevent the same from 
being weakened, or damaged, or destroyed on the occasion, in the said first 
count mentioned ; that the defendant was not, on the occasion, in that count 
mentioned, or otherwise, bound by law or otherwise, nor was there any duty, 
obligation, or liability, imposed or cast by law or otherwise upon him, to shore 
up, prop up, or otherwise secure, or to take other reasonable, or proper, or any 
means to support, or secure, or shore up the said vault or cellar of the plain- 
tiff, for the purposes in that count mentioned or otherwise, and that the 
defendant was ready to verify. 

Fifth ; — And as to so much of the said first count, as related to the defendant 
not having taken due and proper precaution, to prevent the said foundatioBS of 
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Com, Pksi, the said oeUar of the plaintiffs from being weakened, injured, and giving way, 
Trower ^ ^ ^^^ count mentioned, that the defendant was not on the occasion in 
r. _ that count mentioned, or otherwise, bound by law or otherwise, nor was there 
then any duty, obligation, or liability, cast or imposed by law or otherwise 
upon him, the defendant, to take due and proper or any precautions, to prevent 
the said foundations of the said vault or cellar of the plaintifiis, in that count 
mentioned, from being weakened and injured, and that the defendant was ready 
to verify. 

Sixth ; — ^As to so much of the said first count, as related to the fjaUing of 
the said timber, wood, bricks, and mortar, and other things, upon the said vault 
or cellar ; that the said fedling of the said timber, &c. was not, nor was the 
fiEdling of any of them, or any part of them, caused or occasioned by any act, 
default, neglect, or omission of the defendant, or the breach or neglect of any 
duty, obligation, or liability, imposed or cast upon him by law or otherwise, 
and that he was ready to verify. 

Seventh ; — That liie defendant had good, lawful, and sufficient right, title, 
power, and authority, to pull down, prostrate, and remove the said vaults and 
walls in the said first count mentioned, and upon part of which, the vault of 
the pkdntiffs was in and by that count alleged to have rested and been sup- 
ported, and that the digging and making the said excavations in the earth, 
in that count mentioned, were necessary and proper works for that purpose ; 
and that, if the said foundations of the said vault or cellar, in that count men- 
tioned, were loosened, weakened, or disturbed, they were so loosened, weakened, 
and disturbed, by and by reason of such necessary and proper works as afore- 
said, for the purpose aforesaid ; and further, that the plaintiffs, before any 
damage or injury was or could be done, or caused to be done to them, or their 
said vault, or the contents thereof, and in sufficient time to guard and protect 
themselves and their said vault or cellar and its contents, against the conse- 
quences of the defendant's pulling down, prostrating, and removing the said 
vaults, and the necessary and proper works for that purpose, had notice of his 
intention, to pull down, prostrate, and remove the said vaults and walls ; and 
if they were minded and desirous to protect themselves or their property in 
the prembes, against the consequences of the defendant's so pulling down the 
said vaults and walls, it was their duty to have properly shored up and sup- 
ported their vault or cellar, or to take due and proper precautions to protect 
themselves and their said vault or cellar and the property therein, against the 
consequences of the exercbe by the defendant, of the said lawful right of the 
defendant, to pull down, prostrate, and remove the said vaults and vralls, on 
which the vault of the plaintiffs, in that count mentioned, was alleged in part 
to have rested and to have been supported ; and had they done their duty in 
that behalf, their said vault or cellar and its contents would have been saved 
and protected from the alleged damages and injuries in the first count men- 
tioned, but they wholly neglected and omitted so to do : and the defendant 
further saith, that in pulling down, prostrating, and removing the said vaults 
and walls, he was not guilty of any unlawful or wrongful act, neglect, 
default, or breach of any duty, imposed upon him by law or otherwise, but 
exercised his said lawful right in the manner he had lawful right to exerdae 
the same, and not otherwise ; and if any injury or damage happened, or was 
occasioned to the plaintiffs or their said vault, or the contents thereof, the 
same happened and was occasioned by the default of the plaintiffs themadves. 
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in not properly Bhoring up and supportin^^ their Bftid vault, and taking due Com. Pka§, 
and proper precautions to protect themselves and their said vault or cellar t*'^^- 
and its contents, from the consequences of the exercise, by the defendant, of v, 

bis said lawful right to pull down, prostrate, and remove, and in pulling down, Chadwick, 
prostrating, and removing the said vaults and walls, and not by and through any 
unlawful or wrongful act of the defendant, or any default or omission of the 
defendant, of any duty or obligation imposed on him by law or otherwise, in 
the pulling down, prostrating, and removing the vaults and walls, and that he 
was ready to verify. 

Eighth. — ^As to so much of the last count as related to the defendant not 
having given the plaintiffs due and reasonable notice of his intention to pull 
down, prostrate, and remove the said vaults, buildings, and walls, in that count 
mentioned ; that the defendant was not bound by law or otherwise, nor was 
there any duty, obligation, or liability, imposed or cast on him by law or 
otherwise, to shore up or protect the said last-mentioned vaults of the plain- 
tiffs on the occasion, in that count mentioned or otherwise ; nor was it his 
duty, in the event of not shoring up or protecting the said last-mentioned 
vault of the plaintiffs, to give due or reasonable or any notice of his, the de- 
fendant's, intention, to pull down, prostrate, and remove the said vaults, build- 
ings, and walls, adjoining the vault of the plaintiffs, in that count mentioned, 
in manner and form as the plaintiffs had in that count alleged ; conclusion 
to the country. 

Eleventh. — ^As to so much of the said last count, as charged it to have been 
the duty of the defendant, to have taken due and reasonable precautions in and 
about the pulling down, and prostrating, and removing the said vaults, walls, 
and buildings, in that count mentioned ; so that, the said last mentioned vault 
of the plaintiffs, and the contents thereof, might not be damaged or destroyed, 
or the plaintiffs injured in respect thereof; that it was not his duty to have used 
due and proper or any precautions in that behalf, as the plaintiffs had in that 
count alleged ; conclusion to the country. 

Twelfth. — As to so much of the said last count as related to the falling of 
the said timber, wood, bricks, and mortar, and other things, upon the said 
vault of the plaintiffs ; that the said falling of the said timber, wood, bricks, 
and mortar, and other things, upon the said vault of the plaintiffs, in that count 
mentioned, was not, nor was the falling of any of them or any part of them, 
caused or occasioned by any act, default, omission, or neglect of the defendant^ 
or the breach or neglect of any duty, obligation, or liability, imposed or cast 
upon him, by law or otherwise, and that the defendant was ready to verify. 

Thirteenth. — ^And, as to the said last count of the declaration, that he, the de- 
fendant, had good, and lawful, and sufficient right, title, power, and authority, 
to pull down, prostrate, and remove the said vaults and buildings, in the said 
last count mentioned, and therein stated to have been pulled down, prostrated, 
and removed by him ; and that the plaintiffs had notice of his intention so to 
do, before any damage or injury was or could be done, or caused to be done 
to their said vault or cellar and the contents thereof, or any part of such 
contents, in sufficient time to have enabled them to guard and protect them- 
selves against the consequences thereof, if they had been minded or desirous so 
to do; and, if they had been so minded or desirous, it was their duty to have 
shored up and supported their said vault in that count mentioned, or to have 
taken other due and proper precautions to have protected themselves and 
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Com. Pleat, their said last-mentioned vault and its contents, against the consequences 
of the exercise, by the defendant, of his said right and authority to pull down, 
prostrate, and remoye, and in and about the pulling down, prostrating, and 

CuADwicw, removing the said vault, walls, and buildings, in that count mentioned ; and 
had they done their duty in that behalf, their said last-mentioned vault and its 
contents would have been saved and protected from the alleged damage and 
injuries in the last count mentioned, but they wholly neglected and omitted 
so to do. And the defendant further said, that in pulling down, prostrating, 
and removing the vaults, walls, and cellars, in that count mentioned, he was 
not guilty of any imlawful or wrongful act, or neglect, or default of any duty 
imposed on him, by law or otherwise, but exercised his said right and au- 
thority, in the manner he had right and authority to exercise the same ; and 
if any damage or injury happened, or was occasioned to the plaintiffs or their 
said vaidt or its contents, in that count menticmed, the same happened and 
was occasioned by the default of the plaintiffs themselves, in not propeily 
shoring up or supporting their said last-mentioned vault, or taking due and 
proper precautions to protect themselves and their last-mentioned vault and 
its contents against the consequences of the exercise by the defendant, of his 
said right and authority, to pull down, prostrate, and remove, and in and about 
the pulling down, prostrating, and removing, the vaults, walls, and buildings, 
in that coilnt mentioned ; and not by or through any unlawful or wrongful act 
of the defendant, or any neglect or omission of the defendant, of any duty or 
obligation imposed upon him by law or otherwise, in and about the pulling 
down, prostrating, and removing the said vaults, buildings, and walls, in the 
said last count mentioned ; conclusion with a verification. 

Special demurrer — the causes assigned appear in the arguments. 
Joinder in demurrer to the foregoing pleas. 

R. V. Richards, in support of the demurrer. — First, the declaraticHi is suffi- 
cient. The plaintiffs are entitled to declare on their possession of the vault ; 
Dodd V. Holme (a), Jones v. Bird (fi). Brown v. Windsor (c). It is true that 
the mere act of digging near the plaintiffs' vault, may not of itself be action- 
able ; Wyatt v. Harrison (d) ; but here the declaration alleges that the act 
was done wrongfully ; and in the last-mentioned case, as well as in Peyton v. 
The Mayor of London (e), it was not alleged that the plaintiff had a right to 
have his house supported by the adjoining house. The declaration disdoses 
a sufficient liability by the defendant to support the vault; and it will depend 
upon the evidence, at the trial, whether the plaintiffs are entitled to da- 
mages. Secondly, the pleas are insufficient. The first count of the decla- 
ration states that the plaintiffs' vault in part rested upon the walls of the de- 
fendant ; and that the plaintiffs were of right entitled that their vault should 
be so supported. The subsequent statement, that the defendants removed 
the adjoining walls without shoring up or securing the plaintifis' vault, is a 
mere statement of the manner in which the injury was sustained. Therefore, 
the fourth plea, which denies that the defendant was bound by law, to shore 
up and secure the vault, traverses an immaterial allegation in the declara- 
tion. The plaintiffs rest their cause of action upon their right to have 
their vault supported, and that is not answered in any part of the pka. 

(a) 1 Ado. k Ellis, 493. (d) 3 B. & Adol. 871. 

{b) 5 B. & Aid. 837. (e) 9 B. & Cress. 725. 

(c) 2 Cr. & J. 20. 
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This plea is also bad, because it offers an issue in law- for the consideration of Com. Pleas. 

the jury. Exactly the same observations are applicable to the fifth plea. In 

the sixth plea, the defendant pleads, as to the falling of the timber upon the 

cellar, that it was not occasioned by any neglect, by the defendant, of any Chad wick. 

duty cast upon him by law ; but this is also pleading matter of law ; nor does 

this plea confess and avoid or traverse any part of the declaration, and if it 

was intended as a traverse, it ought to conclude to the country. It also 

denies a legal obligation, which is not alleged in the declaration. The 

seventh plea is to the whole of the first count of the declaration. It states 

that if the foundations of the vault were loosened, it happened by the necessary 

works, which the defendant had power to execute. But that is a qualified 

and h3rpothetical confession, which vitiates the plea. Gould v. Lasbury (/). 

Another objection to this plea is, that it leaves unanswered the wrongful act 

of the defendant in digging the earth and disturbing the foundation of the 

cellar, which is alleged in the declaration. The other pleas are cast in the 

same mould, and are open to the same objections, as the pleas which have 

been alreadv noticed. 



Wightman, (with whom was Hoggins^) contrH. — ^The plea of not guilty 
would not be sufficient to enable the defendant to answer this action; and in 
framing the special pleas, in consequence of the peculiar mode in which the 
declaration is framed, it is difficult for the defendant to know how fiBur he 
is charged as being liable for his own acts, and how far for the acts of 
third persons. In Flower v. Adam (^), it is said, " If the proximate cause of 
damage be the plaintiff's nnskilfulness, although the primary cause be the 
misfeasance of the defendant, he cannot recover; at least, if the mischief be 
in part occasioned by the misfeasance of a third person not sued." Here the 
proximate cause of the injury does not appear to be the act of the defendant, 
because the declaration is so framed that it does not appear that the falling 
of the wood was caused by any act of the defendant. The declaration is, 
therefore, defective. Another objection is, that the plaintiffs do not disclose 
any right to have their cellar supported by the walls of the defendant's vault. 
The right may have arisen by reason of the walls being ancient, or by twenty 
years' use, or by the license of the defendant. K it existed by reason of a 
license, it is possible that the statement in the fourth plea would be a complete 
answer to the action. The plaintiffs do not shew any right to have their vault 
supported and propped up, as alleged in the declaration ; and the defendant 
may say, " I admit you have a right to have the support of my wall ; but I 
deny that I am under any liability to support it, if I desire to remove my 
wall." The plaintiffs ought to have shewn how the liability arose, which re- 
quired the defendant to take care that the plaintiffs' wall did not fall down. The 
declaration b therefore bad; or, if not, then the pleas are good. The sixth plea 
is not pleaded as an answer to the action, but only to so much of the declaration 
as charges the injury by the falling of the timber. That may be the wrongful 
act of a third person ; and, therefore, the defendant is entitled to put this 
answer on the record. The seventh plea is sufficient ; because the plaintiffs 
do not shew any right in the declaration to require the defendants to shore up 
the premises. The substance of it is, that the mischief was caused by the 

(/) 1 Cr. M. k Rob. 254. (f) % Taunt 314. 
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Cmru Pkat. cardeBsneBe of the plaintifits. The allegations in this plea 'would exactly meet 

f^^^C^l^ the case of a qualified license given to the plaintiffs, to enjoy the support d 

9. the defendants' wall ; and the plaintiffs shew no title in derogation of that 

Cbadwxck. stated by the defendant: and as this plea alleges that the jdaintiffs had 
notice of the palling down of the wall, the case is stronger than Peytom t. Thi 
Mayor of London {h). The plaintifis ought to shew, in the replication, the 
nature of their right to have their vault supported. The defendant may say, 
that no such right exists as makes him liable to the obligations with whidi 
he is charged. Then, it is said, that there is only an hypothetical travoise, 
in this plea; but the Court will not extend the decision of Gould t. Ltubtary (t), 
which has been cited. Jomes v. Bird (k) and Brown v. Windsor (J), sre dis- 
tinguishable, because gross negligence was proved in both those cases : and 
it may be admitted that if the defendant has been grossly negligoit, he is 
liable in this action. 

The eighth plea is an answer to the declaration ; because, if the defendant 
has not been guilty of unskilfiilness or carelessness, he is not bound by 
law to give notice of his intention to pull down the wall. [Tindal, C. J. — 
Should you not have demurred specially, if your objection was that the decla- 
ration did not shew the plaintiffs' title with sufficient certainty ? Ton cannot 
send a question of law to the jury.] The answer is, that this objection is 
matter of substance, and not of form ; and although this is a plea with an 
inducement, no issue is raised upon the inducement. The issue m, whether 
the defendant was bound to give the plaintiffs notice, in the manner and 
form alleged. The objections to the second count, on the ground that it dis- 
closes no title in the plaintifis, are stronger than to the first, because there the 
right is not even put on the ground of the walls being adjoining to each other. 
The eleventh plea merely traverses one of the allegations in the declaration : 
and the word " precautions," used by the plaintiffs, b so uncertain, that the 
defendant had no other mode of answering that part of the case. 

R. F. Richards, in reply, was directed to confine himself to the objections 
to the second count. — The objection to this count ought to have been raised 
by special demurrer. Upon the principle, sic utere tuo ut aUenmrn nam ktdas, 
the plaintiffs will be entitled to recover, if the statements made in that count 
are proved. Whether the defendant used reasonable and proper care in 
pulling down his wall, is entirely a question for the jury; and when the 
facts are found, the law will declare the duty which is imposed upon the de- 
fendant. 

Citr. adv. fmit. 

TiNDAL. C. J. — This is an action upon the case, the declaration in which 
contains two counts ; in the first of which the plaintiffs allege their possession 
of a certain vault or cellar adjoining to certain other vaults and walls, and 
which in part rested upon, and was of right supported in part, l>y parts of the 
adjoining vaults and walls ; that the plaintifis were of right entitled that their 
vault or cellar should be so supported in part, and that there were oertiun 
foundations belonging to and supporting the said vault or cellar, which the 

(A) 9 6. & Creis. 725. (k) 5 B. & Aid. 837. 

(0 1 Cr. M. k R. 354. (0 2 Cr. & Jer. 20. 
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plaintiffs ought to enjoy; yet that the defendant wrongfully took down and re- Com. PUoi* 
moved the said vaults and walls so adjoining to the vault or cellar of the plain- x^owkr 
tiffs, without shoring, or propping up, or taking other reasonable or proper pre- ^_ J^;^ 
caution to support or secure it. so as to prevent its being weakened or de- 
stroyed, and wrongfully dug the earth and disturbed the foundations, without 
taking due and proper precautions to prevent the said foundations from being 
weakened and g^vmg way ; and the declaration then states the injury which 
the plaintiff's sustained, and the special damage which followed thereon. The 
second count states that the defendant was about to pull down the adjoining 
vaults and walls ; and aUeges it to have been the duty of the defendant, in 
the event of his not shoring up the walls, to g^ve notice to the plaintiffis of hia 
intention to pull down, and also his duty to use due care and skill, and to take 
due, reasonable, and proper precaution, about the pulling down his vaults 
and walls ; and then alleges a breach of such duty. To this declaration the 
defendant pleads thirteen pleas, of which the first seven are pleaded to the 
first count, either in part or in the whole ; and the eighth and subsequent 
pleas are pleaded, in like manner, to the second count of the declaration. 
The plaintiffs demur to the fourth, fifth, sixth, seventh, eighth, eleventh, 
twelfth, and last pleas, assigning certain causes of special demurrer to each ; 
and the defendant having joined in demurrer, the first question arises on the 
validity of those pleas. The fourth plea, which is pleaded only to " the not 
shoring or propping up the wall, or taking other reasonable or proper pre- 
cautions to support or secure the vault or cellar of plaintiffs, so as to prevent 
the same from being weakened," we hold to be bad on two grounds. In the 
first place, the traverse contained in that plea, is not the traverse of any alle- 
gation to be found in the first count of the declaration. The ground of action, 
on which the plaintififis rely in that count, is their right to the foundations on 
which their vault rested ; not any duty or obligation of the defendant to prop 
or shore up the plaintiffs' vault, or to take due and proper precautions in 
pulling down his own vault. When, therefore, the defendant traverses the 
existence of such duty or obligation, he traverses that which is not alleged by 
the plaintiffs, who only mention the want of propping and shoring up, and the 
want of proper precaution by the defendant, as the description of the mode or 
means by which the injury to them was occasioned : and the second objection 
to this plea appears to us to be this, that it raises an issue of law, and nothing 
else, for the consideration of the jury ; viz., whether any duty or obligation 
was cast by law upon the defendant, or otherwise. A jury might indeed try 
whether there was any duty of that nature arising from usage or contract ; 
for the existence of any such duty is a mere question of fact ; but they cannot 
try whether there is any such duty or obligation cast upon him by law ; for 
that is a question to be determined only by the Court, and not by the jury. 
On the same grounds, and for the same reason, we hold the fifth plea to be 
bad in law. As to the sixth plea of the defendant, it appears to us to be bad 
also upon two grounds: — ^first, that it is a plea which confesses, without 
avoiding, that part of the charge in the first count, to which it professes to be 
an answer. This plea is pleaded, not as any answer to the right claimed in the 
declaration, but to that which is alleged in the first count, as a necessary and 
immediate consequence from the wrongful act of the defendant ; that is, it is 
pleaded to part of the special damage alleged to have followed from the weak- 
ening of the plaintiffs' vault or cellar. But if the vault or cellar of the 
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Com. Pleat, plaintiffs has been weakened in its walls or foundations, by the wrcmgful act of 
Trower ^^ defendant, it is no avoidance of the plaintiffs' right of action, as it appears 
y'_ _ to us that the timber, bricks, or materials that fell upon the vault or cellar, 
in its weakened state, were not the property of the defendant, or were 
not thrown there by hb carelessness or negligence ; but that the defendant 
is equally Hable to answer for the injury, in whomsoever the property of those 
materials may be, and whether they were placed there by the act of the de- 
fendant, or of any other person. The plaintifis have alleged in their dedara* 
tion, that but for the wrongful act of the defendant, and the weakened state 
of the walls, and on no other account, was the vault unable to bear or resist 
the weight and pressure of the timber, &c. The defendant, therefore, is the 
proximate cause of this damage, and appears to us to be answerable for it ; 
and we think this plea is further bad, because it denies an obUgation in law ; 
and, still further, an obligation which has not even been alleged in the decla- 
ration. The seventh plea is pleaded to the whole of the first count of the 
declaration. If therefore, professing to give an answer to the whole, it omits 
any material part, it is bad. Now the first count of the declaration is founded 
on the alleged wrongful act of the defendant, not only in puUiug down the 
vaults and walls of the defendant, but also in digging the earth and diaturbing 
the foundations of the vault or cellar of the plaintiffs ; and to this cause of 
action, though confessed by the plea, there is no matter of avoidance pleaded 
in bar. The remaining pleas, to which the plaintiffs have demurred, apply 
themselves to the last count of the declaration ; and of these we think the 
eighth plea cannot be supported, inasmuch as it traverses a matter «f law ; it 
is pleaded as to so much of the last count as relates to the defendant not 
having given the plaintiffs due and reasonable notice of his intention to poll 
down his walls. The allegation in this plea, that he was not bound by law or 
otherwise, nor was there any duty, liability, or obligation imposed on him, by 
law or otherwise, to give any notice of his intention to the plaintiffs, appears 
to us to raise a direct question of law upon an issue joined on that plea. 
The eleventh plea, which is pleaded to so much of the second count as 
alleges it to have been the duty of the defendant to have taken due and rea- 
sonable precautions about the pulling down his walls, we hold to be bad, for 
the same reason as the last, viz., that it raises an issue of law, instead of an 
issue of fact for the jury. The twelfth plea falls altogether within the same 
consideration as the sixth, and is bad for the same reason. The last plea to 
the second count of the declaration is bad for the same reason as the aerenth 
plea, which is pleaded to a similar part of the first count, and sets up pre- 
cisely the same defence. But the defendant contends that, admitting the 
pleas to be bad, the plaintiffs have shewn no sufficient ground of action, either 
in the first or second count of their declaration. The first count rests upon a 
precise and distinct allegation, that the vault or cellar of the plaintiffs was of 
right supported by parts of the adjoining walls, and that the plaintiflb were of 
right entitled to have them so supported, and that there were certain founda- 
tions for supporting those vaults, which the plaintiffs ought to enjoy; and 
the count then proceeds to allege, as part of the gravamen, that the defendant 
wrongfully dug the earth and disturbed the foundations, without taking due 
and proper precautions to prevent the foundations from being wakened ; and 
we think, without entering into the examination of the several cdaeB tsited bj 
the plaintiffs, this count contains a clear and substantial ground of action, viz., 
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Uiat of negligence and carelessness in the exercise of the defendant's rights. Com, Pleas, 
by reason whereof the plaintifilB' rights were injured ; and that if the defen- 
dant meant to object that the plaintiffs' right and title was not alleged with 
sufficient certainty, he ought to have demurred specially to the declaration, 
instead of pleading over. With respect to the second count of the declaration, 
the right of action, as stated in that count, appears in one respect more 
doubtful. There is no allegation, in this count, of any right of easement in 
tdiemo solo, which forms the plaintifis' ground of action in the first count ; and 
as to the aUegation that it was the duty of the defendant to give notice to the 
plaintiffs of his intention to pull down his wall, if he did not shore it up himself, 
it is objected, and we think with considerable weight, that no such obligation 
results as an inference of law, from the mere circumstance of the juxta position 
of the walls of the defendant and the plaintiffs. But we think ourselves not 
called upon, on the present occasion, to decide this question ; for the count 
goes on to aUege that it was also the duty of defendant to use due care and 
akDl, and take due, reasouable, and proper precaution in pulling down his walls 
adjoining to the plaintiffs' vault ; so that for want of such care, skill, and 
precaution, the plaintiffs' vault might not be injived. We think that duty is 
dearly imposed by law, and that a breach which alleges that the defendant 
conducted himself so carelessly, negligently, and unskilfully, in pulling down 
his wall, as by reason thereof to injure the plaintiffs' wall, is well assigned ; 
and that, inasmuch as this latter allegation of duty is severable from the 
former, it states a good ground of action upon the whole ; therefore we think 
the plaintiffs are entitled to judgment on the demurrers filed to the several 
pleas of the defendant. 

Judgment for plaintiffs. 



Lane v. Parsons. 

nPHE declaration in this case was delivered on the 28th October, with a notice 
to plead in four days. On the 29th October, a summons was taken out 
for further time to plead; and on the 3l8t October, the summons was attended, 
and an order, dated the 29th October, was made, by consent, for four days' 
time to plead ; the defendant pleading issuably, rejoining gratis, and taking 
short notice of trial. The pluntiff signed interlocutory judgment for want of 
a plea on the 3rd November, and refused to receive a plea which was afterwards 
tendered on the evening of the same day. A rule nisi was obtained to set 
aside the judgment for irregularity. Aspinall v. Smith(a). 

Jervis shewed cause, upon an affidavit made by the plaintiff's attorney, 
which stated that it was fully understood and believed that the further time 
granted, was to be reckoned from the date of the order, and not from the ex- 
piration of the original time for pleading. — Unless the order expressly gives 
•' further time to plead," the time is reckoned from the date of the order. 
Simpson v. Cooper (b) is an express authority as to the practice in this court. 
There the declaration was delivered on the 12th January, with notice to plead 
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in four days, and on the 13th the defendant obtamed a judge's order for seven 
days' time to plead, upon an undertaking to accept short notice of trial for the 
last sitting in term; and the Court held that the seven days commenced from 
the date of the order. In Aspinall v. Smith(c), there was an order for better 
particulars, which suspended the time for pleading. 

Roberts, in support of the rule. — Simpson v. Cooper (d) was decided upon 
the ground that the defendant could not have performed his undertaking to try 
at the next sittings, unless the time to plead was reckoned from the date of the 
order; but here that objection does not apply. The rule in AspinaU v. Smith (c) 
is the correct one. 



TiNnAL, C. J. — Here there is the absence of the word "further" in the 
order; and the affidavit states, that it was expressly imderstood between the 
parties that the time was to be reckoned ftoui the date of the order. The 
rule for setting aside the judgment for irregularity, must therefore be dis- 
charged; but the defendant may be allowed to plead upon the usual terms. 

Gasblsb, J., Vaugman, J., and Bosanquet, J., concurred. 



(c) 8 Taunt. 592. 



Ride accordingly. 
(d) 2 Scott, 840; 1 Hodget, 448. 
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Exparte Garcia. 



A TCHERLEY, Seijt., obtained a rule to bring up the body of Garcia, a 

bankrupt, by habeas corpus, upon the ground that he was in the custody 

of the warden of the Fleet, under a warrant of certain commissioners of bank- 



A writ of 

habeas corpus 

was obuined 

against the 

warden of the 

Fleet, for the rupt. It was alleged that the warrant was improperly issued, because 

{ng^bTralid?? ^^ bankrupt had not given satisfactory answers to certain questions pot 
®A wairant by the commissioners, respecting the disposal of his property : he having 

made a very extraordinary statement, respecting a robbery from his persou, 

of a large sum of money. 



tigoed by com 
nMnionen of 
bankrupt, 
whereby a 
bankrapt was 

coininitted to Upon shewing cause, the warden appeared in Court with the prisoner. The 

uilrwering cer- warden's return stated that he held Garcia in his custody, under detainers in five 

tain qaeitions actions for debt; and that, on the 15th June, a warrant, a copy of which was set 

to the satisfac* ^ 

Uon of the forth, directed to the keeper of Newgate and all others whom it might concern, 

Tbe"^arflm"' under the hands of three commissioners of bankrupt, was delivered to him, 

netumed that whereby Garcia was committed to the custody of the keeper of Newgate, until 

^^u'rastody ^^ should make frdl answer, to the satisfaction of the commissioners, to certain 

under detainers questions touching his property, 
lor debt; and ^ "*5 r r ^ 

rant, which was Atcherley, Seijt., cited Rex v. Kenworthy [a) and Rex v. Pedley [h), to shew 
directed^to^Uie |2j^^ ^he counsel shewing cause against the rule ought to begin. 

f^atenAwXX 

other persons (a) 1 B. & Cress. 711. (5) 1 Leach. Crown Cases, case 122. 

whom it might 

oonoero, was afterwards lodged with him. Held, that the prisoner was not entitled to a 

writ of habeat corpus^ because he was not in custody under the warrant. 
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Wilde, Seijt., eontrtl, contended, that the gromnds of objection to the de- Com. pieat, 
tention ought to be first stated; and the Court being of that opinion, they di- 



rected the prisoner's counsel to state the objections. Garcia. 

Wilde, Seijt. — It will be unnecessary to trouble the Court upon the merits 
of the rule which has been obtained, because it appears, by the warden's re- 
turn, that the prisoner has never yet been in his custody, under the warrant of 
the commissioners. The warden returns that he has the prisoner in his cus- 
tody under detainers in certain actions. This is a good cause of detention, 
without relying upon the warrant at all. \Tindal, C. J. — No man has a right 
to a writ of habeas corpus to try the validity of a warrant, until he has been in 
custody under it. Brother Atcherley, you leap before you come to the stile. 
In whatever way we should decide this question, the prisoner could not get out 
of custody.] 

Atcherley, Serjt. — The opinion of the Court is now sought for as to the 
legality of the warrant. If it be an illegal, or void warrant, the prisoner may 
perhaps be able to pay his debts. He has no remedy, if this be denied him ; 
because the keeper of Newgate, to whom the warrant is directed, would return 
that he had not the prisoner in his custody; and the warden of the Fleet avers 
that he does not detain him. And the return is bad, because the warrant is not 
annexed. The Court dught to be able to see whether it is good upon the &ce 
of it. 

TiNnxL, C. J. — It seems to me that this writ would not have been granted, 
unless the Court had supposed that the party was actually detained by the 
warden under the warrant. It now appears that he is not; and therefore, 
the prisoner must be remanded. 

Gasslsb, J., Vauoban, J., and Bosanquxt, J., concurred. 

Rule discharged. 



Doe d. Caulfield v. Roe. 



JVop. 26. 



A RULE nisi was obtained under 1 Geo. 4, c. 87, calling upon the tenant Whto tn ap. 

to shew cause why he should not enter into a recognizance, and give the roiSeiudntt a 

undertaking required by that statute. The rule was drawn up upon reading tenant^muler 

a copy of the agreement under which the tenant held the premises, with an the wiginia 

affidavit of the execution of the original. deed or tfree- 

^ ment under 

which the tene. 

Stephen, Serjt., shewed cause.— The statute directs, that it shall be lawful SSt*b2" ***** 
for the landlord, producing the lease or agreement in writing, under which the duced, pro- 
tenant held any lands or tenements for any term or number of years certain, ^^ sumped. 
or from year to year, or some counterpart or duplicate thereof, and proving 
the execution of the same by affidavit, to move the Court for a rule nisi. 
It is evident that the agreement, or a counterpart of it, ought to have been 
produced, and annexed to the affidavit, when the rule nisi wbb obtained, to 
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enable the Court to ascertain whether the tenant had been holding the tene- 
ments under a valid agreement, with a proper stamp affixed. 

The agreement was now produced, properly stamped; but it appeared, by a 
date aflized in the margin, that the stamp had been affixed after the rule md 
had been granted. 

Stephen, Serjt. — Another and more important objection now arises. When 
this rule was granted, there was no valid agreement in existence. 

Wilde, Serjt., in support of the rule. — It is not the practice to leave the 
original document in court when the rule nisi is obtained. Tidd's Practice, 
1223, 9th ed. The agreement is now stamped, and the courts will never in- 
quire when a stamp is affixed. Clarke v. Jones (a). 

TiNDAL, C. J. — If we had seen that this agreement required a stamp, 
when the rule nisi was applied for, it would not have been granted. The words 
of the statute are very explicit; and it is made a condition precedent that the 
original or a duplicate of the lease or agreement shall be produced. The rule 
ought, therefore, to be drawn up upon reading the original document or a du» 
pUcate; but this rule is defective in both points. 

Gai ELBE, J., Vaughan, J., and Bobanqubt, J., concurred. 



Rule discharged. 



(a) 3Dow. P. C. 277. 



When one 
•ttornoj 
brought an 
action •gminit 
another attor. 
ney. for hit bills 
of eotts for 
agency busi- 
Dew, Held. 
thiit the bill 
was not taxable. 



Weymouth v. Knipe. 

pETERSDORFF obtained a rule iiin to tax the plaintiff's bill of costs. 
The plaintiff was an attorney in London, and had brought the present 
action to recover the amount of certain bills of costs for agency business done 
for the defendant, who was an attorney in the country, between 1832 and 
1835. The matter had previously been before Park, J., at chambers, who 
declined to make any order. 

Crowder shewed cause. — Sec. 6 of the 12 Geo. -2, c. 13, expressly enacts, 
that the 2 Geo. 2, c. 23, shall not extend to any bill of fees, charges, and 
disbursements, due from one attorney to another; and that every attorney may 
use such remedies for the recovery of his costs, as he might have done before 
the making of that act. In Anonymous (a), it was said by the master, that he 
had never taxed a bill for agency in his life; and the Court held, that a judge's 
order, which had been obtained to tax an agent's bill, was irregularly obtained. 
The only authority on the other side is Exparte Bearcroft (h), but since that 
case was decided, it has been held, that the Court has no common law juris- 
diction to tax attomies' biUs, Dagley v. Kentish (e), ChUterbuck v. Combes (</)• 



(a) 1 Wilson, 266. 
(/.) Douglas, 200. 



(c) 2 6. & Ado. 411, 
{d) bB.k Ado. 400. 
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Weymouth 



Wiide, Spijt., and Petersdorff, contrit, — This question arises after an action Con^ Pleat, 
lias been commenced, and both parties are officers of the court. In such a 

^uMf ^^ '^f ^Hl M 1 

case, the Court has a jurisdiction, at common law, to order the bill to be v. 

taxed. In Imies v. Hake(€), the lord chancellor ordered an agent's bill to be Knipe* 
taxed. 

TiNDAL, C. J. — Bills of costs between an attorney and his agent, are ex- 
pressly excepted out of the operation of the 2 Geo. 2, c. 23. That being the 
case, I am of opinion that this rule must be discharged, 

Gasbles, J., Vauohan, J., and Coltman, J., concurred. 

Rule discharged (/). 

(e) 2 Cox, 173. common law jurisdiction to order an attor- 

(./*) In Exparfe Bowles, 1 Hodges, 143, ney's bill to be taxed, 
tills Court intimated, tbat tbere was no 



Cornish and another v. Keene and others. 

'T'HE declaration stated, that the plaintifi*, R. W, Sievier, before and at the jn » patent 

time of makinfi" the letters patent thereinafter mentioned, was the true and ^*^ ^^ '"*" . 
-. -..*^ -ti.- proyementof 

first mventor of a certain improvement or improvements in the making or ma- the manufac- 

nufacturing of elastic goods or fabrics, applicable to various useful purposes, JlJ^^^oneof* 

and mentioned in the letters patent thereinafter in part set forth; and there- theobjecu 

upon our lord the king, theretofore, to wit, on the 17th day of January, RJ^'^JjSitoe fn 

in the third year of the reign of our said lord the king, by his letters patent, his specifica- 

bearing date at Westminster, the day and year last aforessiid, under the great produce cloih 

seal of Great Britain and Ireland, and which said letters patent the plaintiffs *^"" cotton or 

... 1.1 11 1 li. •! Other mate- 

now bring into court, beanng date the day and year last aforesaid; reciting, rinls, in which 

that the said Robert William Sievier had, by his petition, humbly represented jjould be in. 

unto our said lord the king that he had, after considerable application and ex- tic eords or 

pense, invented or discovered an improvement or improvements in the making fndiiin-rubber 

tr manufacturing of elastic goods or fabrics, applicable to various useful pur- wound round 

poses, which invention he believed would be of general benefit and advantage: JJ^", mataiids; 

that he was the true and first inventor thereof, and that the same had not after describing 

been made or used by any person or persons, to his knowledge or belief; and effecting this 

that the said plaintiff, Robert William Sievier, therefore humbly prayed our "5S'uiT.*h 

said lord the king would graciously be pleased to g^rant unto him, his executors, this process, a 

administrators, or assigns, our lord the king's royal letters patent under the duJJa^JJ^j^'h" 

great seal of Great Britain, for the sole working, constructing, making, selling, should afford 

using, and exercising of his said invention, and all benefit and advantage JhJtic*prS- 

thereof within tliat part of the United Kine^dom of Great Britain and Ireland •"'•* accord- 

° ing to the 

proportion of the elastic and non-elaxtic material. It appeared, thst the use of elastic strands of 
mdian-rubber covered with a filamentous material, was Icnown beforSi and also the use of 
cotton materisis ; but the plscins them together side by side as a warp wa« new. It was proYed, 
that the new manufacture formed a web which combined the two qualities of great eUsticitj 
and a limit thereto, and that it was a cheaper, lighter, and more porou« article than any which had 
been before produced. In an action for infringing this patent, the jury found a verdict for the 
plaintiff, and the Court held, that this was a new manufacture within the sutute of Jamef, and 
refused to set aside the finding of the jury. 
VOL. II. U 
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Com. Pfeat- called England, or our said lord the king's dominion of Wales and town of 
CoBNisH Berwick'iqfon-Tweed, for the term of fourteen years, according to the statute 
V. in that case made and provided: and that our lord the king, being willing to 

give encouragement to all arts and inventions which might be for the public 
good, was graciously pleased to condescend to the petitioner's request. It is 
made known, among other things, that our said lord the king, of his special 
grace, certain knowledge, and mere motion, had given and granted, and by 
the said letters patent, for our said lord the king, his heirs, and successors, did 
give and grant unto the said Robert William Sievier, his executors, adminis- 
trators, and assigns, our said lord the king's especial license, full power, sole 
privilege, and authority, that he, the said ^.TFt//tam£i»et;ter, his executors, ad- 
ministrators, and assigns, and every of them, for himself and themselves, or by 
his and their deputy or deputies, servants, or agents, or such others as he, the 
said Robert William Sievier, his executors, administrators, or assigns, should 
at any time agree with, and no others, from time to time, and at all times 
during the term of years therein expressed, should and lawfully might make, 
use, exercise, and vend his said invention, within that part of our said lord the 
king's United Kingdom of Great Britain and Ireland called England, our said 
lord the king's dominion of Wales, and town of Berwick-upon-Tweed, in such 
manner as to him, the said Robert William Sievier, his executors, administra- 
tors, and assigns, or any of them, should, in their or his discretions, seem meet; 
and that he, the said Robert William Sievier, his executors, administrators, 
and assigns, should and lawfully might have and enjoy the whole profit, 
benefit, commodity, and advantage, from time to time coming, growing, ac- 
cruing, and arising by reason of the said invention, for and during the term of 
years therein mentioned; to have, hold, exercise, and enjoy the said license, 
powers, privileges, and advantages thereinbefore granted, or mentioned to be 
granted, unto the said Robert William Sievier, his executors, administrators, 
and assign, for and during and unto the full end and term of fourteen years 
from the date thereof, and fully to be complete and ended, according to the 
statute in that case made and provided. And to the end that he, the said Robert 
William Sievier, his executors, administrators, and assigns, and every of them, 
might have and enjoy the full benefit and sole use and exercise of the said 
invention, according to our said lord the king's gracious intention thereinbefore 
declared, our said lord the king did, by the said letters patent, for himself, his 
heirs and successors, require and strictly command all and every person and 
persons, bodies politic and corporate, and all other our said lord the king's 
subjects whatsoever, of what estate, quality, degree, name, or condition soever 
the same might be, within the said part of our said lord the king's United 
Kingdom of Great Britain and Ireland called England, our said lord the 
king's dominion of Wales and town of Berwick-upon-Tweed, aforesaid; that 
neither they nor any of them, at any time during the continuance of the 
said term of fourteen years thereby granted, either directly or indirectly, 
should make, use, or put in practice the said invention, or any part of 
the same, so attained unto, by the said Robert William Sievier as aforesaid, nor 
in any wise counterfeit, imitate, or resemble the same, nor should make or 
cause to be made any addition thereunto or subtraction from the same, 
whereby to pretend himself or themselves the inventor or inventors, deviser or 
devisers thereof, without the license, consent, or agreement of the said Robert 
William Sievier, his executors, administrators, or assigns, in writing under his 
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or their hands and seals, first had and obtained in that behalf, upon such pains ^ p. 
and penalties as could or might be justly inflicted on such offenders for their w^v-w 
contempt of that our said lord the king's royal command; under and subject Corni8m 
to, amongst others, a certain proviso, that, if the said Robert William Sievier Kee'ne. 
should not particularly describe and ascertain the nature of the said invention, 
and in what manner the same was to be performed, by an instrument in 
writing under his hand and seal, and cause the same to be enrolled in our said 
lord the king's High Court of Chancery, within six calendar months next and 
immediately after the date of those our said lord the king's letters patent, that 
then those our said lord the king's letters patent, and all liberties and advantages 
whatsoever thereby granted, should utterly cease, determine, and become void, any 
thing thereinbefore contained to the contrary thereof in any wise notwithstand- 
ing, as in and by the said letters patent, reference being thereunto had, will, among 
other things, fiiUy appear. And the said plaintifls, in fact, say, that the plaintiff, 
Robert miliam Sievier, did, afterwards, and within six calendar months next and 
immediately after the date of the said letters patent, to wit, on the 15th day of 
July, 1 833, in pursuance of the said proviso and of the said letters patent, particu- 
larly describe and ascertain the nature of the said invention, and in what manner 
the same was to be performed, by an instrument in writing, under his hand 
and seal, and caused the same to be enrolled in our said lord the king's High 
Court of Chancery, within the said space of six calendar months then next and 
immediately after the date of our said lord the king's letters patent, as by the 
record of the said instrument in writing now remaining of record in the said 
High Court of Chancery, more fully appears. And the plaintiffs further say, 
that, afterwards, and after the said plaintiff, Robert William Sievier, had 
perfected his said invention, and after the granting of the said letters patent as 
aforesaid, to wit, on the 7th day of April, 1 834, the plaintiff, Robert William 
Sievier, duly assigned unto the plaintiff, Thomas Cornish, a certain part, share, 
or interest, to wit, one undivided half part, share, or interest, of him the plain- 
tiff, Robert William Sievier, in the said invention, and the benefit and advan- 
tage thereof, under and by virtue of the said letters patent (a) ; and they the plain- 
tiffs afterwards, to wit, on the day and year last aforesaid, became and were, 
and still are, interested, in form aforesaid, in the said invention and in the said 
letters patent and the benefit and advantage thereof: and the plainti£^, in fact, 
further say, that the said Robert William Sievier always, from theg^ranting the 
said letters patent, as aforesaid, down to and at the time of making the said 
assignment of the said part, share, or interest therein to the said Thomas 
Cornish as aforesaid, did, and they the plaintiffs, Thomas Cornish and Robert 
William Sievier, thenceforth have always, by himself and themselves respec- 
tively, hb and their servants and agents, in that behalf made and exercised 
and vended the said invention, to his and their great advantage and profit 
respectively; yet the said defendants, well knowing the premises, but con- 
triving, and wrongfully and unjustly intending to injure the plaintiffs, and to 
deprive them of the said profits, benefits, and advantages, which they might 
and otherwise would have derived and acquired from the making, using, ex- 
ercising, and vending of the said invention, after the making of the said letters 
patent, and after the said assignment by the plaintiff, Robert William Sievier, 

(a) See the proceedings on a writ of error ment in the declaration ig considered. 3 
to the Exchequer Chamber, where this aver- Hodges. 

u 2 
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Com. Phot, of the 8aid part, share, or interest therein, to the said Thomas Cornish as afore* 
Cornish ^^' ^^^ ^^^ ^^^^ ^^^ plaintiffs so becajnae interested therein as aforesaid, and 
V. within the said term of years in the said letters patent mentioned, to wit, on 

the first day of April, 1 834, and on divers other days and times between that 
day and the commencement of this suit, within that part of the United King- 
dom of Great Britain and Ireland called England, our said lord the king's do- 
minion of Wales, and the town of Bermck^upon-Tweed, unlawfully and unjustly, 
and without the license, consent, or agreement of the said plaintifis, or either 
of them, in writing, under their or either of their hands and seals, or otherwise 
howsoever, for that purpose had and obtained, and against the will of the 
plaintiffs and each of them, did make, use, and put in practice the said inven- 
tion and divers parts of the same, and did also, on the several days and times 
aforesaid, counterfeit, imitate, and resemble the said invention; and, on the 
several days and times aforesaid, did also make and cause and procure to be 
made, divers additions to, and divers subtractions from, the said invention, 
whereby they pretended to be the inventors and devisers thereof; and. on the 
several days and times aforesaid, did vend and sell, and cause and procure to 
be vended and sold, divers large quantities, to wit, 50,000 pieces and 1,000,000 
yards of certidn elastic goods and fabrics manufactured according to and by 
means of the said invention, and divers large quantities of elastic goods and 
fabrics, to wit, 50,000 pieces of elastic goods* and 1,000,000 yards of a fabric 
in imitation of certain elastic goods and fabrics manufactiu'ed by the plaintiffs, 
by themselves, their servants, and others employed by them, by means of the 
said invention; in breach of the said letters patent, and against the privilege 
so granted to the said plaintiff, Robert William Sievier, and his assigns, as 
aforesaid; whereby the plaintiffs have been and are greatly injured, and de- 
prived of a great part of the profits and advantages which they might and 
otherwise would have derived and acquired from the said invention; to the 
damage of the plaintiffs of 3000/. 

The defendants craved oyer of the said letters patent ; and pleaded, first, 
not guilty. Second plea, that the plaintiff, Robert William Sievier, was not, 
before and at the time of the making the said letters patent, the true and 
first inventor of any improvement or improvements in the making and manu- 
facturing of elastic goods or fabrics, applicable to various useful purposes, in 
manner and form as the plaintiffis had in their declaration alleged. Condu- 
sion to the country. Third plea — ^that the said alleged invention or discovery 
in the said letters patent and instrument in writing, mentioned, described, and 
ascertained, was not, before and at the time of the making the said letters 
patent, a new invention, as to the public use and exercise thereof in that part 
of the United Kingdom of Great Britain and Ireland, Wales, or Berunck-upon' 
Tweed; nor was the same invented or found out by the said Robert William 
Sievier, by reason whereof the said letters patent were and are wholly void. 
Conclusion with a verification. Fourth plea — that the said alleged invention, 
in the said letters patent mentioned, described, and ascertained, was not an 
improvement in the making or manufacturing of elastic goods or fabrics appli- 
cable to various useful purposes. Conclusion to the country. Sixth plea — 
that the plaintiff, Robert William Sievier, did not particularly describe and 
ascertain the nature of his alleged invention, and in what manner the same 
was to be performed, by any instrument in writing, in manner and form as 
the plaintiffs had in their said declaration in that behalf alleged. Conclusion 
to the country. 
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Replication — ^to the first and second pleas, a similiter ; to the third plea. Com, Ptias. 
that the said invention or discovery in the said letters patent and instrument Cornish 
in writing mentioned, descrihed, and ascertained, was, before and at the time _ v, 
of the making of the said letters patent, a new invention as to the public use 
and exercise thereof, in that part of the United Kingdom of Great Britain, &c. 
and the same was invented and found out by the said R. W, Sievier. To the 
fourth and fifth plea, a similiter. 

The patent, which was sealed on the 1 7th January, 1833, was taken out " for 
an improvement or improvements in the making or manufacturing of elastic 
goods or fabrics applicable to various useful purposes." The specification, 
enrolled on the 6th of July, 1 833, described the invention in the following 
manner: — "The first object I propose, is to manufacture an article by the 
ordinary knitting frame, or similar kind of machinery, in which cords or 
strands of indian-rubber shall be introduced between the loops or stitches of 
the fabric, for the purpose of forming elastic cords or bands round the margins 
or other parts of stockings, socks, gloves, night-caps, drawers, and various 
other articles of clothing. The second object is to manufacture, in the ordi- 
nary loom, an elastic woollen doth, by the introduction of cords or strands of 
indian-rubber among the longitudinal threads or yams which constitute the 
chain or warp, and also among the transverse threads or yams, which consti- 
tute the weft or shoot, and which cloth shall be capable of being afterwards 
felted and dressed with a nap. 

"The third object is, to produce cloth from cotton, flax, or other suitable 
material, not capable of felting, in which shall be interwoven elastic cords or 
strands of indian rubber, coated or wound round with a filamentous material. 

The first of these improvements I effect, by preparing knitting frames, or other 
similar machines in the usual way, for the production of the knitted materials, 
called "stocking fabric;" and when the same are set to work, and the fabric 
has been manufactured by the ordinary knitting process, up to the part at 
which I desire to introduce the elastic cords or strands, I then, by the adjust- 
ing screws of the machine, provide for elongation or contraction of the lengths 
of the loops or stitches, of the row next to be produced across the machine, 
in order to form a channel to receive the said elastic cord or strand ; and hav- 
ing prepared fine strips of Indian-rubber, which may, if desired, be coated or 
covered with a filamentous material as described in the specification of my 
patent, dated the 1st December, 1831, I conduct such thread, cord, strand, or 
strip of indian-rubber, by means of a long needle, hook, pincers, or other sui- 
table apparatus, answering the purpose of a shuttle, across the machine, 
between the row of stitches or loops which were last made, and those which 
are then about to be formed ; and having drawn the said indian-rubber thread, 
cord, or strand, straight and smooth, I complete the last-mentioned row of 
loops or stiches by the ordinary movements of the machine, which incloses the 
indian-rubber thread, cord, or strand, and keeps it securely in its place, inter- 
woven with the threads of the fabric. A second thread of india-mbber is, in 
like manner, introduced between the next or other subsequent row of stitches, 
and in the same way confined ; and any further number of these threads, cords, 
or strands, may, by the same means, be inserted and interwowen into the 
fabric, at such parts as may be required, for the purpose of producing (when 
the selvages are connected or whipped together,) elastic bandages, garters, or 
bracings round the stocking, sock, glove, night-cap, or other article of wearing 
apparel. In efifecting the second improvement for the production of an elastic 
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Com. Pleat, woollen doth, I introduce into the loom, among the longitudinal or warp 
o'fy^^ threads, cords or strands of indian-rubber, or I constitute the warp entirely 
V. of such strands, either covered with a filamentous material or not, and 

Keene. through or between the warp threads, cords, or strands of warp, I pass 
the transverse weft or shoot-threads or yams in the ordinary way of weaving, 
for the purpose of effecting that intervention which produces the doth ; these 
transverse weft-threads being composed in part of the indian-rubber strands, 
or of the ordinary threads or yams of the fabric, according as I may wish to 
produce a cloth, which shall be dastic lengthwise only, or in both directions. 
If the elastic cloth so produced, should be intended for outward garments with 
a nap upon its surfeu^e, I should employ, in connection with the indian-mbber 
strands, yams spun from short wool, which, after having been woven, I should 
finish as the woollen cloths are usually finished, that is, fdt the wool in the fulling 
stock, raise the pile by gig machinery, or by hand cards or teazles, and after- 
wards shear the nap down to a fine smooth surface. In manufiEu:turing the elastic 
doth from cotton, flax, or other material, which is not intended to be milled or 
fulled, I introduce into the fabric, threads or strands of indian-rubber, which 
have been previously covered, by winding filaments tightly round them, 
through the agency of an ordinary covering machine, or otherwise ; these 
strands of indian-rubber being applied as warp or weft, or as both, according 
to the direction of the dasticity required. By this combining, the strands of 
indian-rubber, with yams of cotton, flax, or other non-dastic material, I am 
enabled to produce a cloth which shall afford any required degree of elastic 
pressure, according to the proportions of the elastic and non-dastic materid. 
It remains only to add, that the strands of indian-rubber are, in the first in- 
stance, stretched to their utmost tension, and rendered non-dastic as described 
in my former specification ; and being in that state introduced in the fabnc, 
they acquire their elasticity by the application of heat, after the fabric is 
made. Lastly, as my invention consists soldy in the employment of strands 
of indian-rubber, in connection with yams, in the way described for manu- 
facturing elastic goods or fabrics, I have not deemed it necessary to describe 
any particular kind of machinery for carrying the same into effect, as such 
machinery is well known, and forms no part of my invention." 

The cause was tried before Tindal, C. J., and a specid jury, at the MiddUtex 
sittings, after Michaelmas Term, 1835. The plaintiffs proved, that the first 
and second objects mentioned in the specification, had been attained by the 
patentee; and that the articles therein described were both new and usefd, 
and the defendants offered no evidence to shew the contrary. 

The whole case turned upon the vdidity of the patent, as it respected the 
elastic cloth or web, which was the third object stated to have been attained. 
It appeared, that this fabric was a doth or web, which consisted of strands 
of indian-rubber, covered in the manner stated in the specification, interstrati- 
fied with threads of cotton, silk, or other fibrous matter in the same plane, 
which strands of indian-rubber, were placed at such distances frt)m each other 
as might be required. Any degree of contractile force was given by increasing 
the number of indian-mbber strands, but as the number of these strands wbs di- 
minished, the fabric became proportionatdy porous. The last-mentioned 
manufacture was described as being very advantageous when used as surgicd 
bandages, because any degree of dasticity which might be required was pro- 
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duced, -whilst the bandage was light and porous. The elastic and non-elastic Com, Pleas. 
strands were united together by the weft-thread, but longitudinally they were cornish 
independent of each other ; and the non- elastic threads sustained no tension , t>- 
until the web was drawn out to a considerable extent. The consequence was, 
that the elasticity of the fabric was not impaired, until the tension came to 
the point at which the elasticity was limited, and then the non- elastic strands 
preserved the other strands from being broken. 

The web which had been previously manufactured, was described as requiring 
a greater quantity of elastic material, which made the fabric heavier, more 
expensive, less porous, and less elastic ; and that it offered more resbtance, 
without being ultimately stronger. It was proved for the plaintiffs, by the 
evidence of several persons who had been engaged in the sale of web for braces, 
for many years, that no fabric similar to that manufactured by the plaintiffs, was 
brought to their notice previously to 1 833 ; and several weavers stated that 
they had never seen the article, until they had made it whilst in the service of 
the plaintiffs, after the date of the patent ; and that the directions contained in 
the specification, were sufficient to enable a person of ordinary skill to produce 
the articles there described. 

The defendants put in evidence two former patents which had been granted 
for the use of caoutchouc. The first to the plaintiff, Sievier, which was sealed 
1st December, 1831, and enrolled June, 1832. The specification was as 
foUows : — " This invention consists in the apphcation or employment of fila« 
ments, threads, or strands of caoutchouc or indian-rubber, to or for the making, 
manufacturing, or constructing of elastic cables, ropes, whale, fishing, and 
other lines, lathe and rigger bands, bags and purses ; such filaments, threads 
or strands of caoutchouc or indian-rubber, being previously plated over or 
covered with hemp, flax, siUc, wool, cotton, catgut, Indian grass, strips of 
leather, or other fit and proper materials, part of which articles, when so 
manufactured are applicable to various other purposes, as filaments or threads 
of indian-rubber, covered with cotton, silk, and other materials, are now com- 
monly used in the manufacture of many articles where elasticity is required ; 
and as such filaments or threads are covered with different materials, by 
various kinds of machines apphcable to the purpose, it is not necessary for 
me to describe any particular machinery, by which the filaments, threads, or 
strands of indian rubber, required for the different articles to be manufactured 
in my improved manner, are to be platted, intermixed, or covered with the 
materials ; I, therefore, shall only state generally, that the filaments, threads, 
or strands of caoutchouc, are prepared by cutting them from any convenient 
sized or shaped piece of indian-rubber into long strips, which are afterwards 
stretched to their utmost tension, and wound upon drums, reels, or bobbins, 
ready to be platted over or covered by or interwoven with the various mate- 
rials before mentioned." After describing the mode of applying the in- 
vention in the manufacture of cables, &c. the specification proceeded. — " My 
improved bags and purses are composed of knitting or net-work, made of 
strands or cords of the filaments, prepared as above described, and which are 
capable of being made into purses or bags by hand, or the filaments, strands, 
or cords prepared as above described, may be knitted, netted, or platted into 
purses or bags by machinery or by hand. As there are so many descriptions 
of bags, to which these improvements in the construction may be applicable, 
it is not necessary to state ftirther than that^ in any case, where elasticity may 
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CoM. Pleat, be required* the hag or purse may be made wholly of the above materials, or 

v^v-w Qoiy parts used ; for instance, in making carpet travelling bags, I should only 

V form the ends or edges of the hags of the elastic material, covered, when 

Keene. stretched to its utmost extension, with leather or other suitable substance, 

which will be capable, on collapsing, of drawing up the leather or other 

covering into puckers or gathers, so as to allow of the bag enlarging very 

considerahly when any extra quantity of articles are put into it." 

The other was a patent g^ranted to one Hancock^ sealed 8th August, 1 820, 
for an invention of an application of a certain material to various articles of 
dress, and other articles, that the same might be rendered more elastic. The 
specification contained the following statement : — " The material I use, is 
caoutchouc ; I cut it into slips of a convenient length and thickness, according 
to the purpose for which it is to be used, and the degree of elasticity necessary. 
If the quality of the caoutchouc is not the hest, or the spring is not required 
to be very substantial, I prepare these strips by putting them into hot water, 
and steeping them a while to prevent their cracking on the edges ; when the 
substance of the spring is required to be more considerable, or the quality of 
the caoutchouc better, I use it without such preparations. I apply the 
caoutchouc spring to gloves in the following manner : — ^A case or pipe of 
leather, linen or cotton, or other similar material, is made as long as it is ne- 
cessary the spring should stretch; the spring is then fastened at the extremities 
of the pipe or case, by sewing or otherwise, in such a manner as that the pipe 
may contract and gather up very considerably. The case or pipe is then 
fixed in the wrist of the glove, so as to contract the glove to the size of the 
wrist, care being taken not to make the spring so strong, but that the glove 
will easily draw over the hand. The case or pipe may be made in the glove 
itself, and the spring be introduced in the manner I have described. Atten- 
tion must be paid in fastening the caoutchouc, that it is not pierced any where 
between the extremities by the needle, otherwise it will be liable to tear and 
break. In a similar manner, I apply the caoutchouc spring to any other 
article of dress where elasticity is desirable at any particular part. I apply the 
caoutchouc springs to waistcoats and waste bands, to make them contract and 
sit close to the body ; to coat sleeve linings, to draw them closer round the 
waist ; to the mouth of pockets, to prevent their contents from falling out 
when in an inverted position, and prevent their being easily picked; to 
trowsers and to gaiterstraps, to enable them to lengthen and shorten to the 
bend of the knees and ankle joints ; to braces instead of wire and other springs 
as now commonly used ; to stockings, to prevent their slipping down the leg ; 
to garters, to shirt- wrists, to the knees of drawers and breeches, to wigs, false 
curb and fronts to keep tight on the head ; to pocket books and purses, in- 
stead of the strop and loop, and wire springs ; to riding belts, to stays, and 
such part of the apparel and dress of women, as require to be kept close to 
the person, and yet to be elastic ; as fastenings to boots, shoes, clogs, and 
pattens, when the object is, to take them ofi* and on without any difficulty of 
unlacing or untying. I apply caoutchouc to the soles of boots, shoes, and 
clogs, by making either the whole sole of caoutchouc, or the inner or outer 
sole only, or by fastening a piece of caoutchouc between the soles ; and in 
either case, boots, shoes, and clogs, are rendered more elastic to the foot. I 
apply the caoutchouc springs to stifi^eners of neckcloths ; I use caoutchouc in 
springs to render them elastic to the foot, by forming a piece to the bottom of 
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the stirrup, which I fasten in by having holes drilled in the stirrup and sewing Com, PUat. 
in the caoutchouc with wax thread or wire, or by rivetting or screwing it on coamsH 
with iron. In this specification, I do not insist upon any particular mode of , v- 
applying or fastening caoutchouc to the various articles described, my object 
being to produce and apply a better kind of spring than any now in use, for 
the purposes above-mentioned." 

The defendants contended, that the fabrics described in the specifications, 
published with the patents, obtained by Hancock, and by Sievier in 1831, 
were produced upon a principle exactly similar to those which had been 
subsequently manufactured under the last patent, and that they involved the 
discovery of those manufisu^tures. A considerable number of witnesses were 
also called, to prove that they had manufactured a fabric, similar to that which 
it was the third object of the patentee to produce, before the introduction of 
the patent article; and an attempt was made to shew, that the defendants had 
also previously manufactured it ; but a witness called for the plaintiffs, who 
had been a weaver in the defendants' manufactory, denied the truth of this 
statement. Some of the defendants' witnesses stated, that the new article was 
inferior to the old one ; but others admitted, that the use of the latter had 
been superseded, by the introduction of the former. It was admitted, that the 
defendants had infringed the patent. The learned judge left the several issues 
to the jury : and with respect to the question, whether the plaintiffs' was a 
new invention, his lordship told the jury that to entitle the defendants to a 
verdict upon that issue, it must be proved that the article was previously in 
public use amongst persons in the trade ; and that it was not sufficient to 
prove such a manufacture of it, as was only referable to mere experiments made 
for the purpose of a discovery, and confined to the knowledge of the party 
who was making it. The jury found a verdict for the plaintiffs, with nominal 
damages. 

In Hilary Term, 1836, Sir F, Pollock obtained a rule nisi, to enter a 
nonsuit, on the ground, first, that the manufacture described in the specifi- 
cation was not the subject of a patent, Saunders v. Aston (a), and Brunton v. 
Hawkes (b) ; and secondly, that the specification was insufficient. The rule 
was also drawn up for a new trial, upon the ground that the verdict was against 
the evidence ; and upon an affidavit that, since the trial, the defendants had 
discovered that a similar patent to the one in question, had been granted to 
one Desgrand, in November, 1832. 

The Attorney- General, WUde, Seijt., Stephen, Sexjt., and Hindmarch, shewed 
cause. First, the jury have found that this was a new manufacture within the 
meaning of the statute of James; and, therefore, there must be a clear reason 
shewn for disturbing the verdict on this ground. When the title and specifica- 
tion are read together, the various objects for which the manufacture was de- 
signed, are found clearly and intelligibly stated. It is true that before this patent, 
elastic strands were well known; but the novelty now introduced is, the union of 
elastic and non-elastic strands, so as to produce a limited elasticity. Fabrics 
with elastic strands alone, may be extended imtil they break, but by the intro- 
duction of the non-elastic strands the elastic pressure is limited, according to 

(a) 3 B. & Adol. 831. (6) 4 B, k Aid. 541. 
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Com. PlMt the proportions of the elastic and non-elastic materials. Hub intermixtore of 
Cornish clastic and non-elastic materials, was clearly a new mann&ctmre ; and it was 
r. abundantly proved, that the advantages derived from the discovery were very 

great. The expenditure of the indian-rubber was diminished^ and a lighta* and 
more porous article than any which had been known before, was introduced. 
Secondly, the specification is perfectly intelligible, and although more scientific 
words might have been used in some instances, yet that would have rather 
increased the difficulty of understanding the subject. It states the nature 
of the discovery, and the manner in which it is to be carried into efifect ; and 
it has never been considered necessary to describe an ordinary loom or other 
machine. But the objection to the specification cannot be made in the 
present state of the record. The fifth issue alone is relied upon as raising the 
question. Now, in the fifth plea, the defendants say, "that the plaintiff 
did not particularly describe and ascertain the nature of the said invention, and 
in what manner the same was to be performed by any instrument in writing." 
This is equivalent to a plea, that no specification was enrolled ; but the de- 
fendants cannot shew that an insufficient specification was enrolled. In Deratne 
V. Fairie (c), there was a plea very similar to the present, but the Court doubted 
whether any objection to the sufficiency of the specification could be made. 
Praed v. The Duchess of Cumberland (d), was an action in debt on an annuity 
bond, and the defendant pleaded, that there vras no such memorial as the 
statute required ; to which the plaintiff replied, that there was a memorial 
containing the names of the parties, and the consideration given. The plain- 
tiff having rejoined that the consideration was untruely alleged in the memo- 
rial, the Court held, that this was a departure ; that a memorial was enrolled 
which upon the face of it was a good one, and that if the defendant wished to 
impeach it, he should have shewn in what particular it was defective, and then 
have compelled the plaintiff to take issue upon that fact. Morgan v. Man (e), 
and Roberts v. Marriet (/), is to the same effect. And such a mode of pleading, 
in this instance, would be objectionable, not only as being a departure, but as 
leaving matter of law to the jury ; and, notwithstanding the decision in Fisher 
V. Pembley (g), it has always been the practice to plead a defect in a memorial, 
according to the rule laid down in Praed v. 7^ Duchess of Cumberland (d). 
And now that the plea of the general issue is no longer in force, in the spirit of 
the new rules, which require all matters to be specially pleaded, it is expedient 
that the ancient mode of pleading should be resorted to in this instance. The 
issue raised is, whether the invention was described by the plaintiff by any in- 
strument in writing, and not whether the instrument is sufficient to support the 
patent, or whether it sufficiently describes the mode of manuiiEicture, or 
whether it claims too much. 

Sir F, Pollock, Creswell, and Knowles, in support of the rule. First, as to 
the question of novelty. The plaintiffs are bound to support the affirmative 
of the issue, that the invention is new, and was the invention of Sievier, Now, the 
introduction of indian-rubber strands into knitted goods was known: and also 
the use of it, as described in Hancock's patent, and in Sievier's first patent. 
Covered strands of indian-rubber were also intermixed with strands of other 
materials. So that there was nothing new in the materials which were used, 

(c) 1 Gale, 109. (/) 2 Saund. 1£8. 

{d) 4 T. Rep. 685. {g) 11 Ea&t, 1»8. 

(«) ] SiderfiD. 1 80. 
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nor in the mode of preparing them, nor in the mode of weaving them. Com. Pleas, 
It has been contended, that the alternate mode of placing the strands, jj"^^'"^ 
is the subject of a patent. But, if that were so, then a patent might _ v. 
be taken out for introducing a particular number of each material, as 
one elastic strand in combination with three non-elastic strands. It is 
quite clear, that the substitution of one material for another in making a 
manufacture, is insufficient to support a patent. Thus, in Walker v. Congreve[i), 
where the invention was for a gun-barrel. Sir John Leach, V. C, observed, 
" Though new, the invention was not of such a nature as to come within the 
statute of monopolies, and did not exhibit such proof of skill and invention, as 
entitled it to the protection of that law which encouraged the exertions of 
genius, by enabling its possessors to reap, more exclusively, its reward. Every 
thing was not an invention worthy of a patent, nor could every original former 
of a machine, be called an inventor. Every novelty was not an invention 
entitled to the protection of the statute. A new principle must be discovered, 
skill and ingenuity must be exerted, to entitle an inventor to a patent ; the 
making of an old machine of new materials could not be a discovery, and the 
plaintiff could claim no protection for an invention, the only merit of which 
consisted in being made of brass instead of wood. When tea was first intro- 
duced into this country, earthenware tea-pots were used, but could a person 
who made the first one of silver, be entitled to a patent, restraining all his 
fellow-subjects from using silver tea-pots, except these bought of him?" 
Brunton v. Hawkes (k). If a new article were prepared in a new manner, the 
case might be dififerent ; but here, an elastic article and a non-elastic article had 
already been used in combination, and the only difference is, that a less quantity 
of one than the other, is directed to be used. A combination of two things, 
neither of which are new, is not the subject of a patent, although they might 
not have been combined before. Thus, in Saunders v. Aston (J), which was a 
patent for a new button, Littledale, J., said, " Neither the button nor the 
flexible shank was new ; and they did not, by being merely put together, con- 
stitute such an invention as could support this patent." And, if a patent fedls 
in one of its objects, it is altogether void, Brunton v. Hawkes (k). Secondly, 
the plea is correctly framed, to entitle the defendants to object that the speci- 
fication is insufficient. The plaintiffs aver, that they enrolled a specification 
containing certain matters. The defendants say, they did not enrol a document 
containing these matters. That is a question of fact, because it is clearly a 
matter of evidence, whether the specification be sufficient or not. In Dudlow 
V. Watchhom (n), the true ground of the decision in Praed v. The Duchess of 
Portland {p) is stated; and it was held sufficient to aver, that no writ of 
capias was duly issued against the defendant. The new rules of pleading 
do not make any difference in this respect. In Wakeman v. Sutton (p), 
where a defendant in assumpsit pleaded, that the contract declared upon was, 
a guarantee for the debt of another, and that no memorandum thereof, stating 
the consideration, was in writing, signed by the defendant, or any person 
authorized by him ; it was held, that the plaintiff might reply, that a memo- 
randum of agreement in writing stating the consideration, was signed by the 

(i) Godson on Patente, 68. in) 16 East. 39. 

h) 4 B.& Aid. 455; Godson en Patents, 60. («) 4 T. Rep. 485. 

\t) 3 B. & Adol. 886. (/>) 2 Ado. & tllis, 78. 



Kei^ne. 



292 TERM REPORTS in the COMMON PLEAS. 

Com. Pleas, defendant, withont setting out such memorandum in the replication. Lysaghi 
Cornish ^' ^^^^(9) i* ^ ^^^ same effect, overruling Lowe v. Eldred(r). There is 
V. nothing in the specification, to shew that the indian-rubber strands were to be 

placed in the same plane, or that they worked independently of each other ; 
and if the article be made without placing the strands in the same plane, 
then the invention is, in all respects, similar to that which is described in 
Sievier's patent of 1831. 

Ctrr. adv. vuit. 

TiNDAL, C. J. — The discussion on this case arises on a motion to the Court 
to set aside a verdict obtained by the plaintifis, as assignees of the original 
patentee, in an action for the infringement of a patent, and to grant a new 
trial upon three grounds: — first, that, in point of law, the invention for 
which the patent was taken out was not the subject-matter of a patent; 
secondly, that the verdict was against the evidence given at the trial ; and, 
thirdly, upon facts disclosed in an affidavit. The patent in question, which 
bore date the 1 7th of January, 1 833, was " for an improvement or improve- 
ments in the making or manufacturing of elastic goods or fobrics, applicable 
to various useful purposes ; " and the patentee, in his specification, which was 
enrolled in July, 1 833, described his invention, in general terms, to be de- 
signed for the production of an elastic web-cloth, or other manufactured fahric 
for bandages, and for such articles of dress as the same might be applicable 
to ; and then described, more particularly, the three distinct objects which the 
patentee proposed. At the trial of the cause, it was admitted, on the part of 
the defendants, that the principal ground on which the patent was sought to 
be impeached, was with reference to the third object described in the specifi- 
cation ; and the whole of the evidence produced by the defendants, and the 
main part of the argument before us, applies itself to that object alone. The 
third object proposed by the patentee was to produce cloth from cotton, flax, 
or other suitable material, not capable of felting, in which shall be interwoven 
elastic cords, or strands of indian- rubber, coated or wound round with fila- 
mentous material. The patentee afterwards describes the mode of effecting 
the third object to be, by introducing into the fabric, threads or strands of 
indian-rubber, which have been previously covered by winding filaments tightly 
round them, through the agency of an ordinary covering machine or other- 
wise : these strands of indian-rubber being applied as warp or weft, or as both, 
according to the direction of the elasticity required ; that, by thus combining 
the strands of indian-rubber with yams of cotton, flax, or other non-elastic 
material, the patentee was enabled to produce a cloth which should afford any 
degree of elastic pressure, according to the proportions of the elastic and non- 
elastic material. The patentee added, that the strands of indian-rubber were, 
in the first instance, stretched to their utmost tension, and rendered non- 
elastic, as described in a former specification to another patent ; and being in 
that state introduced in the fabric, they acquire their elasticity by the apph- 
cation of heat after the fabric is made. Now the first objection made to the 
patent so described is, that the invention is not the subject-matter of a 
patent ; that it is neither a new manufacture, nor an improvement of any old 
manufEu^ture, but is merely the application of a known material, in a known 

(q) 6 Bligb. N. S. 1. (r) 1 Cr. k M. 239. 
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Tnanncr, to a purpose known before. The question, therefore, as to this point, Com. Pleas, 
is. does it come under the description of " any manner of new manufacture," co^nTsu 
which are the terms employed in the statute of /(ime^P That it is a mojui/'ac/tfre, ^ v. 
can admit of no doubt ; it is a vendible article, produced by the art and hand 
of man : and of aU the instances that would occur to the mind, when inquiring 
into the meaning of the terms employed in the statute, perhaps the very 
readiest would be that of some fabric or texture of cloth. Whether it is new 
or not, or whether it is an improvement of an old manufacture, was one of 
the questions for the jury upon the evidence before them ; but that it came 
within the description of a manufacture, and so far is an invention which may 
be protected by a patent, we feel no doubt whatever. The materials, indeed, 
are old, and have been used before ; but the combination is alleged to be, and, 
if the jury are right in their finding, is new ; and the result or production is 
equally so. The use of elastic threads or strands of indian- rubber, previously 
covered by filaments wound round them, was known before ; the use of yams 
of cotton, or other non-elastic material, was also known before; but the 
placing them alternately aide by side together as a warp, and combining them 
by the means of a weft, when in extreme tension and deprived of their elasti- 
city, appears to be new ; and the result, namely, a cloth in which the non- 
elastic threads form a limit, up to which the elastic threads may be stretched, 
but beyond which they cannot, and therefore cannot easily be broken, appears 
a production altogether new. It is a manufacture at once ingenious and 
simple. It is a web combining the two qualities of great elasticity, and a 
limit thereto. The second objection to the verdict is, that it is against the 
evidence. The only issue to which this objection has applied itself in the 
course of the argument, is the issue whether the invention was new, as to the 
public use thereof in England, Now the evidence at the trial, which applied 
itself to this question, consisted of two perfectly distinct heads or classes : the 
documentary evidence of former patents and specifications, and the parol tes- 
timony of the witnesses. It was urged that the present invention was, in the 
whole or a material part of it, already known to the public by the specification 
to the patent obtained by Hancock, which was enrolled in AuguMt, 1820, and 
the specification to the former patent enrolled by Sievier, in June, 1832. As 
to Hancock's patent, it is manifest that if it applied at all to the invention 
for which the patent now under discussion was taken out, it applied only to 
the first object stated in the specification, all contention as to which object 
was given up at the trial. But the description in Hancock's patent shews a 
material distinction between his discovery and that of Sievier. Hancock's 
patent was taken out for a discovery " of the application of a certain material 
to certain articles of dress, by means of which the same may be rendered more 
elastic ; " and the mode by which this was effected is described in the speci- 
fication to be that " of applying strips of indian-rubber into cases or pipes 
formed in the article after it was complete." The first object of Sievier's 
patent, is that of introducing the cords or strands of indian-rubber between the 
loops or stitches of the fabric, so as to form a constituent part of the fabric 
itself; and as to the former patent of Sievier, it was a patent taken out for the 
making of cables, ropes, whale-fishing, and other lines, lathe and rigging 
bands, bags, and purses, of filaments or threads of indian-rubber covered with 
cotton or other materials ; the bands and bags were to be knitted, not woven, 
and there was no attempt to mix with them any non-elastic material to 
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Btrengtlien them, or to form a limit to their elasticity, or for any other pur- 
pose. These patents, therefore, do not hy any means, as it appears to us, im- 
peach the novelty of the present invention. As to the evidence of the various 
witnesses brought forward, on each side, at the trial, it must be admitted that 
there was evidence on both sides. The question raised for the jury was this : — 
Whether the various instances brought forward by the defendants amounted 
to proof, that before or at the time of taking out the patent, the manufacture 
was in public use in England, or whether it fell short of that point, and proved 
only that experiments had been made in various quarters, and had been after- 
wards abandoned? This question is, from its nature, one of considerable 
delicacy ; a slight alteration in the effect of the evidence will establish either 
the one proposition or the other, and the only proper mode of deciding it is 
by leaving it to the jury. On the present occasion, they heard the evidence 
patiently, and appeared to apply it with intelligence ; and we can see no rea- 
son to be dissatisfied with the conclusion at which they arrived. With respect 
to the third ground upon which the rule to shew cause was obtained in this 
case, viz., that since the trial the defendant has discovered a patent taken out 
by one Desgrand, the patent being sealed in November, 1832; without entering 
into the question whether the invention for which the patent in dispute was 
taken out, was or was not described in the specification of Desgrand, we think 
it sufficient to observe that this specification was not enrolled till May, 1833, 
whereas the article made under the plaintifif's patent was publicly made and 
sold upon the London market, to a very large extent, in March and April of 
the same year ; and, although the specification of Sievier*^ patent was not 
enrolled till July, 1833, we think the mere faict of the enrolment of Desgraud's 
specification after the plaintiff's patent was sealed, and his discovery kno?ni 
upon the market, does not, of itself alone, afford any proof whatever of the 
want of novelty in the manufacture made under the plaintiff's patent. We 
therefore think there is no ground for disturbing the verdict, and that the rule 
for a new trial must be discharged. 

Rule discharged. 
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By tut. 3 & 4 
Wm. 4, c. 98, 
it in enacted, 
that any body 
politic or cor« 
porate, or no- 
ciety, or com- 
pany, or paru 



TJIS Honour the Master of the Rolls sent for the opinion of this Ck)urt the 
following 

Case. 



The London and Westminster Bank is a co-partnership, consisting of more 
than six persons, united in covenants, carrying on in London all such parts 
thoufh consist. ^ ^® business of banking as are usuaUy carried on by London private bankers. 

ingof more Mr. George Alfred Muskett is a proprietor of shares in the said London and 
than six per- 
sons, may carry 

on the trade or business of banking in London^ or within sixty-five miles thereof; provided 
that such body politic or corporate, or society, or company, or partnership, do not borrow, owe, 
or take up in Euffland^ any sum nr sums of money on their bills or notes, payable on demand, 
at any less time than six months from the borrowing thereof: — Held, that a co-partnership 
consisting of more than six persons, and carrying on the trade or business of bankers within the 
distance of sixty-five miles from London^ cannot, in the course of sucii trade as bankers, acce)>t 
a bill of exchange payable at less than six months from the time of the giving of such accept- 
ance. 

Whether such an acceptance be unlawful, when given by more than six personf in partccr- 
•hip, but not at bankers, for their private debts, qvcre. 
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Westminster Bank, and became sucli by a purchase of shares from a former 
shareholder. Mr. George Alfred Muskett carries on business as a banker at 
St. Albans, which is a town within sixty-five miles of London, in the county 
of Hertford, on his own sole account, and is registered at the Stamp-Office 
as the sole person interested in such bank, under the style and firm of the 
bank of St. Albans. The said George Alfred Muskett keeps a banking account 
with the London and Westminster Bank; and the London and Westminster 
Bank act as the London agents of the said George Alfred Muskett, and receive 
and collect for him his London monies, place the same when received to 
his credit, and hold the same at his disposal, as London bankers usually do for 
their customers. The Bank of St. Albans has not any connexion whatever 
with the London and Westminster Bank, except that the London and West- 
minster Bank act as the London agents of the St. Albans Bank. On the 21st of 
February, 1835, one W. J. Robertson applied at the office of the said Bank of 
St. Albans, for a bill of exchange on London for 25/., and paid Henry Edwards, 
the clerk of the said George Alfred Muskett, the sum of 25/. for the same ; 
and thereupon the said George Alfred Muskett, by the said Henry Edwards, his 
clerk, drew upon the said London and Westminster Bank a bill of exchange, 
and delivered the same to the said W. J. Robertson. The following is a copy 
of the said bill : — 

"No. 383, Bank of St. Albans, post-bill, 2lst February, 1835.^To the 
London and Westminster Bank, Throgmorton Street, twenty-one days after 
date, pay to the order of W. J. Robertson, Esq., the sum of 25/., and place 
the same to account. 

" 25/. " For the Bank of St. Albans, 

" Entd. H. E." " Hbnry Edwards." 

The said sum of 25/. was received by the said George Alfred Muskett, on his 
own sole account, and for his own use and advantage. The London and West^ 
minster Bank did not pay or compound for the stamp-duty on such bill ; but 
the stamp-duty on such bill was paid or compounded for by the said George 
Alfred Muskett. The said bill was, on the 23rd February, 1835, presented to 
the said London and Westminster Bank for acceptance, and the same was 
accepted by order of the directors thereof, as follows : — •* Accepted at 38, 
Throgmorton Street, per procuration of the trustees of the London and West" 
minster Bank. " J. W. Gilbart, Manager." 

At the date of the presentment of the said bill for acceptance, the said 
London and Westminster Bank had, as such London bankers of the said George 
Alfred Muskett, as aforesaid, monies in their hands to an amount exceeding 
25/. ; and the said bill was accepted for and on account of the said London 
and Westminster Bank. The question for the opinion of the Court was, whe- 
ther the acceptance by the said London and Westminster Bank of the said bill 
was lawful, having regard to the provisions of the act 3 & 4 Will. 4, c. 98, 
and other acts passed and now in force, respecting the Bank of England. 

The case was argued this term by Maule, for the plaintiffs, and the Attorney- 
General, for the defendants. The various statutes relating to the privileges 
of the Bank of England are fully set forth in the judgment. 

Cur. adv. vult. 
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TiNDAL, C. J. — ^The case which has been sent to us by the master of the 
rolls, involves in its determinatiou results of such general importance, that we 
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have thonght it right not merely to certify our opinions to his honour in the 
ordinary way, but to state publicly the grounds and reasons on which such opi- 
nions have been formed. The question is, whether a co-partnership, consisting 
of more than six persons, and carrying on the trade or business of bankers within 
the distance of sixty-five miles from London, can by law, in the coarse of such 
trade or business as bankers, accept a bill of exchange payable at less than 
six months from the time of the giving of such acceptance ? And we are of 
opinion, regard being had to the various statutes which relate to the Bank of 
England, that such an acceptance is not a lawfid acceptance. In thus stating 
the question, we purposely insert, as one of its terms, that the acceptance is 
given in the course of the defendant's trade or business of bankers ; first, be- 
cause such appears to us to be the necessary character of the transaction de- 
scribed in the case ; and, secondly, because we are unwilling to embarrass the 
general question, with the consideration of one of much less importance, viz., 
whether an acceptance given by more than six persons, in partnership, but 
not as bankers, or by more than six persons in partnership as bankers, but 
given in payment of their private debt, as for goods sold or salaries of clerks, 
or rent, or the like, would or would not hJl within the restriction to which we 
shall afterwards more particularly advert, and which we consider under the 
several statutes to be still in force. The question above stated depends for its 
answer upon the construction to be put upon the stat. 3 & 4 Will. 4, c. 98, 
the statute which is at present in force and operation ; and the particular claose 
of the statute which bears upon it, is sec. 3, by which it is enacted, " that any 
body politic or corporate, or society, or company, or partnership, although 
consisting of more than six persons, may carry on the trade or business of 
banking in London, or within sixty-five miles thereof, provided that such body 
politic or corporate, or society, or company, or partnership, do not borrow, 
owe, or take up, in England, any sum or sums of money on their bills or 
notes, payable on demand, or at any less time than six months from the 
borrowing thereof." These prohibiting words are found originally in the 9th 
sec. of the stat. 6 Ann. c. 22 ; by which statute any direct restriction was for 
the first time imposed upon the rights of the public, in favour of the Bank of 
England: and, in order to determine the proper construction which is to be 
put on the words employed by the legislature, in the statute of his present 
majesty, it will be advisable to ascertain, in the first place, the intention of 
the legislature when the same restriction was originaUy imposed ; and after- 
wards to consider, whether any of the subsequent statutes passed from time to 
time, for the renewal or confirmation of the privileges of the Bank of England, 
either throw any light upon the original intention of the legislature, as to the 
extent of the restriction, or have, by their own operation, enlarged such 
extent. The Bank of England was first established by the 5 & 6 Will. & 
Mary, c. 20, which, by sec. 19, gave power to their majesties, by letters patent, 
to incorporate the subscribers and contributors to the sum of money therein 
mentioned, by the name of the Governor and Company of the Bank of England, 
By two subsequent sections, the 26th and 27th, the corporation is prohibited 
from buying or selling any goods, wares, or merchandizes, but not from deal* 
' ing in bills of exchange, or in buying or selling bullion, gold, or silver, or 
goods deposited with them. This statute, however, does not confer any exdnnve 
privilege whatever on the bank, beyond that given by the 28th sec., namely, 
that of making their bills obligatory, and of credit under the seal of the coipon* 
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lion, transferable toties quoties by indorsement under tbe hand of the holder. To ». Pleas. 
fend allowing the assignee to sue upon the same in his own name; but the b;^j^k or 
fetatute itself is altogether silent as to the intention of the legislature, whether England 
the bank thereby empowered to be created should be a bank of circulation axd«bs<»k. 
and issue, or merely a bank of deposit. Under the powers of this statute the 
governor and company of the Bank of England, were shortly afterwards 
made a body corporate by royal charter ; and by the stat. 8 and 9 Will. 3, 
c. 20, which is the next in succession, relating to the Bank, the stock of the 
company is allowed to be augmented and increased, and the first direct 
privilege is conferred upon the company, by enacting, in sec. 28, that during 
the continuance of the corporation, '• no other bank, or any other corporation, 
society, fellowship, company, or constitution, in the nature of a bank, shall 
be erected or established, permitted, suffered, countenanced, or allowed, by 
act of parliament, within this kingdom," which words are explained by the later 
Stat. 15 Geo. 2, c. 13, sec. 5, to intend " that no other bank shall be erected, 
established, or allowed, by parliament." From this time no extension what- 
ever of the privileges of the Bank took place, until the passing of the stat. 
6 Anne, c. 22, above referred to, when, in an act of parliament, the title to 
which embraces a variety of subjects of legislation having no relation to each 
other, and states, amongst the rest, that of " An Act for securing the credit of 
the Bank of England**; the prohibition above referred to, upon the proper con- 
struction of which the present inquiry mainly turns, is first created by the 
legislature. In the interval, however, between the incorporation of the Bank 
^i England and the stat. of Anne, that is, between the years 1694 and 1707, 
it is certain that the Bank had begun and continued to act as a bank of circu- 
lation and issue, and probably to a very considerable extent. This appears 
evident, as well from the language of the recital in the 36th section of the 
stat. 8 & 9 Will. 3, c. 20, above referred to, as from the enacting words of 
that section. The 36th section recites " that divers frauds and cheats had been 
put upon the governor and company of the Bank of England, by the altering, 
forging, and counterfeiting of the bank bills and bank notes of the said governor 
and company, and by the rasing and altering indorsements thereupon, to the 
great decay of credit" ; after which the clause then proceeds, " that for redress- 
ing the same for the future, it is enacted that the forging and counterfeiting the 
common seal of the corporation of the governor and company, or of any sealed 
bcmk bill, made or given out in the name of the said governor and company, 
for the payment of any sum of money, or of any bank note of any sort what- 
soever, signed for the said governor and company of the Bank of England, or 
the altering or rasing any indorsement on any bank bill or note of any sort, 
shall be and is hereby adjudged to be felony without benefit of clergy." This 
clause affords an inference which seems undeniable, namely, that in 1697, 
when that stat. was passed, the Bank of England was in the habit of issuing 
bank bills sealed, and bank notes signed, so largely, that the protection of 
such bills and notes from forgery was essential to the preservation and security 
of the public credit. In this state of things, the stat. of Anne was passed. 
The clause in question begins by reciting the enactments of the before- men- 
tioned stat. 8 & 9 Will. 3, c. 20, by which it was provided that during the 
continuance of the corporation of the governor and company of the Bank of 
England, no other bank, or any other corporation, society, fellowship, com- 
pany, or constitution in the nature of a bank, shall be erected or established, 
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Com, Pkoi, permitted, sufiered, countenanced, or allowed by act of parliament within the 
^ ^— v**' kingdom ; nevertheless, that since the passing of the said act, some corporations, 
England by colom* of the charters to them granted, and other great nmnbers of persons, 
Anderson ^^ pretence of deeds or covenants, united together, have presumed to borrow 
great sums of money, and therewith, contrary to the intent of the said act, do 
<ieal as a bank, to the apparent danger of the established credit of the king- 
dom ; and after this recital, the stat. proceeds to provide the remedy in the 
terms following, viz., " that it shall not be lawful for any body politic or cor- 
porate whatsoever, erected, or to be erected, other than the said governor 
and company of the Bank of England, or for other persons whatsoever, 
united or to be united in covenants or partnerships, exceeding the number of 
six persons, in that part of Great Britain called England, to borrow, owe, or 
take up any sum or sums of money on their bills or notes payable at demand, 
or at any less time than six months from the borrowing thereof." The great 
grievance, therefore, to which the stat. of Anne intended to apply a remedy, 
was that of other corporations and large numbers of persons united in part- 
nership, contrary to the intent of the stat. of William 3, " presuming to deal as 
a bank," that is, as a bank of circulation and issue ; for merely dealing as a 
bank of deposit, could scarcely " affect the credit of the Bank of England," the 
securing of which credit is the object mentioned in the title of the act; still 
less could it operate "to the danger of the established credit of the kingdom," 
which is the effect of such dealing, as described in the recital to the said 
section. Such, then, being the grievance felt and described in the statute, the 
remedy which the legislature would d priori be expected to apply, is some 
remedy co- extensive with the mischief itself ; some enactment, which, if it did 
not in terms prevent persons united in a co-partnership of more than a given 
number, from " dealing as a bank of circulation altogether," would at least 
impose such restraints and regulations upon the mode of dealing as a bank, as 
would prevent them from coming into competition with the dealing of the 
Bank of England, by laying a sufficient check upon the issue of negotiable 
bills or notes, having the security of a large body of co-partners, and made 
payable on demand, or at a very short time after their issue. Whatever was 
the extent of the restriction thus originally imposed by the statute of Anne, it is 
found to be repeated in all the subsequent statutes passed from time to time, 
for the renewal or confirmation of the privileges of the Bank of England; if 
not in words precisely the same to the very letter, yet in words bearing pre- 
cisely the same meaning; and it is for the last time inserted in the statute above 
referred to, the 3 & 4 W. 4, c. 98, as the proviso or condition upon the obser- 
vance of which "any society or partnership, although consisting of more than six 
persons, might carry on the trade or business of banking in London, or within 
sixty-five miles thereof." And the question immediately before us is, whether this 
restriction is framed in such terms as to comprise within its limits and extent 
the transaction stated in the case ? Upon the part of the defendant it is con- 
tended, that the facts stated in the case do not bring the transaction within 
the restriction of the statutes. And as the three principal objections which 
have been urged are grounded upon the language used in the statute of Anne, 
we will consider them in their order. In the first place, it is objected that 
the statute of Anne using the term " bills," simply and without any addition, 
must be construed to intend " biUs sealed or obligatory," or, as they are 
commonly termed, single bills ; and that by reference to the two former acts. 
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passed in the preceding reign for the establishment of the Bank of England, Com Pteai. 
bills of exchange cannot be held to be included within the word "bills," without BaniT^f 
any addition. In the second place, it is objected that no case can fall within Enolamd 
the meaning of the restriction, unless where the transaction is such as to Amdersov. 
import "a borrowing " on the part of the co-partnership, which, as it is argued, 
cannot be said to exist on the present occasion. And, thirdly, it is objected 
that even if the defendants can be held to have *' borrowed " by accepting the 
bill, yet that they have not borrowed *' on their bill," which is required by the 
statute. With respect to each of these objections, it may be advisable, in order 
to discover the views of the legislature, to consider, first, the statute of Anne 
taken by itself, and next, some of the subsequent acts passed in pari materid, 
in order to discover whether they throw any light upon the language originally 
employed in the first statute, or make any legislative alteration therein by sub- 
sequent enactment. And, with respect to the first objection, we think there 
must be considerable doubt as to the soundness of the construction contended 
for by the defendants, when it is observed that the statute of Anne is not 
speaking, in the clause under consideration, of bills or notes of the governor 
and company of the Bank of England, but of bills or notes of any other bodies 
politic or corporate, and of persons united in co-partnership to a greater 
number than six. It is, therefore, no necessary inference, that by ** bills," the 
statute meant such bills only as the Bank of England were in ths habit of 
issuing, but all other bills might equally be included. But, again, the restric- 
tion relates to bills of persons in co-partnership; but, as such persons can have 
no common seal, it would seem, to say the least of it, very improbable 
that the statute could have intended bills sealed with the several seals of 
a co-partnership, consisting of persons exceeding the number of six, to 
an indefinite extent; sealed bills by an indefinite number of private part- 
ners never having been heard of in the course of trade — certainly never 
as a medium of circulation; the very necessity of proof of so many separate 
sealings, (the law of England not allowing any one partner to seal for others ' 
under an implied authority,) rendering the recovery on such instruments almost 
impracticable. Again, neither the bills sealed by other bodies corporate or by 
co-partners were negotiable instruments, not being traTisferable by indorsement 
under the hand of the holder, the power given for transferring such sealed bills 
by indorsement being limited by the statute to the case of sealed bills of the 
Bank of England. To construe the restriction, therefore, as limited to sealed 
bills of co-partners would be to legislate against a danger which could not, by 
possibility, exist. Again, the manifest object of the restriction was, to prevent 
the circulation of negotiable paper, of whatever description it might be, which 
might come into competition with circulating paper of the Bank of England, 
To prohibit, therefore, the issue of such bills only as corresponded in precise 
form with those adopted by the Bank, and to permit the issue of bills of any 
other form, would have fallen short altogether of the object professed by the 
restriction ; it would have conferred no advantage whatever on the Bank, nor 
any security to public credit. We therefore think, looking at the statute of 
Anne alone, the sounder construction is, that, in using the general expression, 
•' bills or notes," it was the object of the legislature to comprise within the 
restriction, all negotiable instruments which could fall, in common understand- 
ing at that time, within either of those denominations. And again, when it is 
further considered, that, within three years before the passing of the statute of 
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Com, Phas. Anne, promissory notes and inland bills of exchange had been put by the kgis- 
BakikTf ^^^^^6 Mi^on the same footing, we think the expression of bills and notes may, 
Ekgi.and with more propriety of construction, be held to comprise bills of exchange, 
Amdc'rsov. ^^^ ^® confined to bills under seal. But, in order to arrive at the meaning of 
the prohibition in the present statute, (3 & 4 W. 4,) which is borrowed from 
the statute 6 Anne, the acts passed by the legislature, in pari tnaterid between 
the two, may be referred to with great advantage. The question is, whether 
the expression " bills or notes," found in both those acts, is confined to biUs 
sealed and promissory notes. The affirmative of that proposition is contended 
for by the defendants, on the ground of the language employed by the l^^la- 
ture in the two earliest Bank Acts. Do the subsequent acts bear out or im- 
pugn that construction? The statute which appears to us to throw the 
greatest light on the question, is the 15 G. 2, c. 13. The 5Ui section of that 
act, which recites that it is passed " to prevent any doubts that may arise con- 
ceming the privilege or power given by former acts, to the governor and com- 
pany of exclusive banking, and also in regard to the erecting any other bank 
or banks by parliament, or restraining other persons from banking during the 
continuance of the said privilege," then proceeds to declare, that it is the true 
intent and meaning of this act, ''that no other bank shall be erected, established, 
or allowed by parhament, and that it shall not be lawful for any body pohtic, 
&c.," to borrow, owe, or take up any sum or sums of money on ** their bills or 
notes," payable, &c., as stated in the statute of Anne. Now, in the 12th sec- 
tion of the very same statute, the word ''bill " requires manifestly the con- 
struction of a bill, not under the seal of the company, but an ordinary bill of 
exchange. It is an enactment, that, " if any officer or servant of the company 
intrusted with any note, bill, dividend warrants, bond, deed, or any security, 
money, or other effects belonging to the said company, shall embezzle any 
such note, bill, dividend warrant, bond, deed," &c., such person shall be guilty 
of felony. It appears to us, that the words note and bill, when occur- 
ring without any addition, in the 12th section, must be held to mean, not bills 
sealed only, but bills of exchange; and, if so, the same expression, "bills or 
notes," occurring in the 5th section, which is expressly stated to have been 
passed to prevent any doubts as to the privileges given by former acts, must 
receive the same construction. The statute next in order of time, to which 
reference may be made for the purpose before adverted to, is that of 7 Geo. 4, 
c. 46. By that statute it is recited, that the Bank of England had consented 
to relinquish so much of their exclusive privilege of banking, as prohibits more 
than six persons in England, acting in co-partnership, from borrowing, owing, 
&c., at a greater distance than sixty-five miles from London, upon certain con- 
ditions therein specified. One of these conditions is stated, in section 3, to be 
this, that such co-partnerships do not borrow, owe, or take up, in London, or 
within sixty-five miles thereof, any sum of money on any bill or promissory 
note of any such co-partnership, payable on demand, or at any less time than 
six months from the borrowing thereof, " nor make or issue any bill or biUs of 
exchange or promissory note of such co-partnership, contrary to the provisions 
of the recited act of the 39 & 40 G. 3," These last words plainly shew, that 
bills of exchange are within some of the provisions of 39 & 40 G. 3. 
But upon reference to that statute, no words are found to comprehend them 
except the expressi m so often adverted to, '* bills or notes." The very same 
section further pro\ des, that it shall not extend to prevent such co-partnership, 
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(that is, a co-partnership carrying on their business as bankers beyond sixty- Com, Pleas 
five miles from London,) by any agent from discounting in London ** any bill of B^nnTor 
exchange not drawn by or upon such co-partnership, or by or upon any England 
person in their behalf." Now the manifest object of the introduction of this Andkbsok. 
negative was, to let it appear clearly to the world that the circulation in 
London of bills of exchange, at short dates, upon the credit of such country 
co-partnerships, either as drawers or acceptors, was excluded from the benefit 
of the proviso. And the anxiety upon this subject is further manifested by the 
provision contained in the 2nd section, that such country co-partnerships shaH 
not draw upon any person resident in London, any bill of exchange which shall 
be payable on demand, or for less than 60/. With such an object in view, it 
can scarcely be conceived to be within the intention of the legislature, that a 
bill of exchange at twenty- one days for 25/., as is the present case, or as it 
might be, at three days for 5/., (for the argument is precisely the same,) 
might be accepted by a banking co-partnership in London, and circulated in 
London upon their credit, without any violation of the prohibition in the same 
statute to owe money on such bill. Lastly, to take into consideration the 
recent statute 3 & 4 W. 4, the 3rd section of that statute, after reciting the 
intention of the act to be, that the governor and company of the Bank of 
England should, during the period stated in that act, (subject, nevertheless, to 
such redemption as was described therein.) continue to hold and enjoy all the 
exclusive privileges of banking given by the said recited act of the 39 & 40 
G. 3, as regulated by the said recited act of the 7 G. 4, or any prior or subsequent 
act or acts of parliament, but no other or further exclusive privilege of banking; 
and that doubts had arisen as to the construction of the said acts,and as to the 
extent of such exclusive privilege, and it was expedient that the same should be 
removed : it was, therefore, declared and enacted, that any body politic or cor- 
porate, or society or company or partnership, although consisting of more than 
six persons, might carry on the trade or business of banking in London, or 
within sixty-five miles thereof; provided that such body politic, &c., do not 
borrow, owe, or take up in England, any sum or sums of money on their bills or 
notes, payable on demand or at any less time than six months from the borrow- 
ing thereof. Here is a modem act of parliament, in which the expression of 
'• bills or notes'* is found to occur. Suppose this statute had stood alone, 
could any one, at this time of day. hesitate in construing it, to intend bills of 
exchange and promissory notes. And when we find the expression in the sec- 
tion which recites that doubts had arisen as to the construction of the former 
acts, and as to the extent of the exclusive privilege, we think it amounts to a 
legislative declaration, that the words in the former statutes, are to be construed 
in the sense which the same words import at the time when the new statute 
speaks. But the second objection, grounded upon the words of the original 
statute, and upon which the principal reliance appears to have been placed in 
the course of the argument, is. that the transaction stated in the case cannot 
be held to be ** a borrov/ing"; that the acceptance by a banker of a bill drawn 
upon him by his customer, at a distant day, for the payment of his. the cus- 
tomer's, money placed in the banker's hands, is no loan to the banker, and 
consequently no borrowing by him, but merely a mode of payment to the cus- 
tomer of what is his own. But it appears to us, in the first place, that the ac- 
ceptance of the bill under the circumstances stated in the case, is to be 
considered as a borrowing in point of law. By taking the acceptance, the 
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cmtomer consents that his money shall Fcmain in his banker's hands vntil 
the bill becomes due; he has no power or right, after receiving the ac- 
ceptance, to change his mind, cancel the acceptance, and compel the banker 
to pay his money on demand. The drawing and accepting the bill forms 
a contract between the drawer and acceptor, which can only be rescinded 
by the mutual consent of both; for what would be the condition of the 
banker, who may have lent the money of his customer on the faith of the 
forbearance given, if the law were otherwise? The relative position, therefore, 
of the customer and the banker seem undistinguishable as to its legal conse- 
quences, in any material respect, from that of lender and borrower. But " bor- 
row " is not the only word employed by the statute; the words used are, " pro- 
vided they do not borrow, owe, or take up." Now we consider these latter 
words as put in apposition with the word borrow, for the purpose of expound- 
ing the meaning in which the legislature intended to employ the first term. For, 
if "owe " and " take up " had been used in a sense essentially different from 
" borrow,'* the frame of the proviso must be held to be incomplete. There is, 
upon that supposition, no length of time expressed in the statute from " the 
owing or taking up," short of which time the bill or note cannot legally be drawn ; 
for the proviso prohibits such bills or notes only as are pa3rable on demand, 
or at a less time than six months "from the borrowing thereof." The meaning 
of the term " borrow," must, therefore, be taken to have been considered by the 
legislature as substantially the same as that of the terms " owe or take up," 
with which it is put in juxta position. And that the transaction amounts to " an 
owing " of money by the banker to his customer, can admit of no doubt; 
whenever the drawee of a bill of exchange accepts it, he becomes a debtor to 
the holder of the bill, to the amount of the sum specified in the bill, and the 
holder gives credit to the acceptor to that amount until the maturity of the 
bill. Tlie relation of debtor and creditor thus created by acceptance of the 
bill, appears to be considered by the legislature, as equivalent to an actual 
borrowing of the money owed on the one hand, and credited on the other. 
That such was the opinion of the Court of King's Bench, appears from the 
case of Broughton v. Manchester Water Works Company (a), which was much re- 
ferred to in the course of the argument; in giving judgment on which case, 
each of the learned judges states in efifect, " that the acceptance made the oom- 
pany debtors, and to owe upon their bills." It was objected in liie third 
place, that even, if there was a borrowing by the defendants, yet they have 
not borrowed " on their bills," and that the stat. prohibits only a borrowing on 
their "bills or notes." But we are of opinion, that if the bankers are to be held 
borrowers, and the acceptance of the bill drawn upon them is the security they 
give for the debt, they do in common parlance borrow on their bills when they 
borrow on their acceptances. The acceptor is as much a party to the bill as 
the drawer ; indeed, he is the person primarily liable on the bill as soon as he 
becomes a party to it by giving his acceptance. But, after all, the expression 
both in the statute of Anne, and the subsequent acts " of their bills or notes," 
may only have been used to distinguish them from the bills or notes of the Bank 
of England ; and, if the interpretation of the statute could be held otherwise, 
what an easy mode would be opened for evading the prohibition of the statute. 
It was insisted upon, in the course of the argument, that the holding the ac- 
ceptance stated in the case, to be illegal, would invalidate the security of all 
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transactions in bills of exchange, where the acceptor^ consisted of a partnership C(m. Plea§. 
of more than six persons ; for that no man could tell, by looking at the bill, 
at what period the time of borrowing took place, or whether the bill had six 
months to ran from such time or not. The first answer to this objection is, 
that the difficulty does not occur in the present, or in any case, where the bill 
is drawn at less than six months from its date ; for in such case, every person 
must know, that the bill had been accepted within six months from the bor- 
rowing. Secondly, that although, if a bill should be drawn at a longer period 
than six months, and accepted within six months, next before the time of its 
maturity, the transaction would be a violation of the provisions of the statute; 
and all persons who were privy to it, would be prevented from enforcing the 
acceptance ; still, such violation of the prohibition of the statute, would not 
afiect ti bond fide holder without notice. If bills of exchange so accepted, cannot 
lawfully be issaed, the danger of their being employed as circulating paper 
cannot be great ; but, on the other hand, if bills at very short dates may be 
lawfully accepted, it is obvious that a paper circulation might be created by 
such biUs, almost equivalent to a circulation of promissory notes payable on 
demand. Notwithstanding, therefore, the objections which have been urged 
on the part of the defendants, to the construction of the clauses above adverted 
to, we are of opinion, that the acceptance stated in the case, falls within the 
prohibition contained in the statute of William 4 ; and we feel no doubt, that it 
fsMa within the mischief which the statute of Anne, and all the subsequent acts 
intended to provide against, viz. — ^the permitting any other body corporate, or 
any partnership consisting of a large number of persons, to enter into 
competition with the Bank of England, by the issue of notes or bills, either 
payable on demand or at short periods from their issue. This construction of 
the prohibitory clause, gives a real benefit and protection to the Bank of 
England; and that something real and substantial was intended to be given by 
the l^slature on the one hand, and was on the other hand, thought and 
believed by the Bank of England to be given to them, is evident from the 
constant repetition in all subsequent acts in the same words, of the identical 
provision, contained in the statute of Anne ; for, if not a real privilege, why 
was it continued to be inserted ? The construction contended for by the defen- 
dants, that it must be confined to bills under the seals of the co*partners, gives 
in reality no benefit or protection at all at the present period, if it ever could 
have given any. But it is not only to be considered, that such was the sense 
in which Parliament and the Bank of England, who may be considered as the 
contracting parties, understood the provision ; but such also, has been the 
general understanding of all at the time the first act passed, and from thence 
to the Stat, of W. 4. For no instance can be pointed out, until the present, 
in which a banking co-partnership consisting of more than six in number, have 
been found in the course of their dealing as bankers, to accept bills of ex- 
change payable at a less interval than six months from their acceptance. 
And if no other argument was brought forward, we attribute great weight to 
the maxim of law, contemporanea expositio fortissima est in lege. Upon the 
whole, therefore, we shall certify to the master of the rolls the opinion of the 
judges who heard the argument to the effect above stated. The following 
certificate was subsequently sent to the master of the rolls : — 



" We have heard this case argued by counsel, and are of opinion that the 
acceptance by the London and Westminster Bank of the bill mentioned in the 
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case, was not lawful, regard being had to the provisions of the act 3 & 4 W. 4» 
c. 98, and the other acts passed and now in force respecting the Bank of 
England, 

" N. C. TiNDAL, 

'* S. Gasslbb, 
"J. Vauohan, 

" J. B. BoSANaUBT.' 
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Nofu, 25. 



Dunnage r* Kemblb and others. 



In Irrapass for 
breaking a 
houxe, the de- 
fendantpleaded 
not guilty, and 
an entry to 
makeadistrem. 
A Terdict was 
found for the 
plaintiff on the 
first issue, 
damages one 
farthing; and 
for the defen- 
dant on the 
second issue : — 
Held^ that the 
plaintiff was 
not entitled to 
costs, unless 
the judge cer- 
tiHed under 
22 6c^ 23 Car. 
2, c. 9. 



n^RESPASS for breaking and entering the dweHing-hoose of the plaintiC 
and seizing the goods therein. PUa9 — ^iirst, not guilty ; secondly, as to 
breaking open the door of the house, that the plaintiff was weekly tenant to 
the defendant Kemble ; and that rent being in arrearrand the outer door open, 
the defendants entered and distrained the plaintiff's goods. The plaintiff joined 
issue on the first plea, and replied de injuria to the second plea. At the trial, 
before Vaughan, J., the jury found a verdict for the plaintiff, with one feothing' 
damages on the first issue, and for the defendant on the second issue. The 
learned judge did not certify as to costs, and the prothonotary not having 
taxed any costs to the plaintiff, 

Andrews, Serjt., obtained a rule nisi to review the taxation. He contended 
that the plaintiff was entitled to his full costs. Hughes v. Hughe9{a), Smith v. 
Edwards [b), 

Tal/ourd, Serjt. shewed cause. — In Hughes v. Hughew(a) it was held, that 
in trespass to land, a verdict, though under 40^., on a plea of not guilty, 
entitles a plaintiff to full costs, without a certificate under 22 & 23 Car. 2, c. 9. 
Smith V. Edwards (6), is to the same effect. But these cases were decided under a 
misapprehension that, since the new rules of pleading, the title to the land could 
not come in issue, under the plea of not guilty. But that is not so, because there 
are many cases where the title may come in question under this plea (c). As 
under the 1 1 Geo. 2, c. 19, s. 21, which enacts, "that in all actions of trespass, 
or upon the case, to be brought against any person or persons, entitled to rents 
or services of any kind, his, her, or their bailiff or receiver, or other person or 
persons, relating to any entry by virtue of this act or otherwise, upon the 
premises chargeable with such rents or services, or to any distress or seizure, 
sale or disposal of any goods or chattels thereupon, it shall and may be lawfial 
to and for the defendant or defendants in such actions, to plead the general 
issue, and give the special matter in evidence, any law or usage to the contrary 
notwithstanding." So under sec. 44 of the Bankrupt Act, 6 Geo. 4, c. 16 ; 
sec. 109 of the Highway Act, 5 & 6 W. 4, c. 50; and other statutes. 
The Stat. 3 & 4 W. 4, c. 42, sec. 1, which authorized the judges to make the 
new rules of pleading, provides "that no such rule or order shall have the 
effect of depriving any person of the power of pleading the general isssue, 
and giving the special matter in evidence in any case, wherein he is now or 



(a) 2 Cr. M. & R. 663 ; 1 Gale, 302. (c) See note (b) in Hughes ▼. Hugkt», 

itf) 4 Dow. p. C. 631 ; 1 Har. A Wol. 497. 1 Gale, 302. 
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hereafter shall be entitled to do so, by virtue of any act of parliament now or 
hereafter to be in force." Therefore, as the title might have been in issue, 
and as the judg^ has not certified that it did come in question, the plaintiff 
is not entitled to more costs than damages, and the decision of the protho- 
notary was correct. 

Andrews, Serjt. and Bompas, Seijt.. in support of the rule, relied upon 
Hughes v. Hughes (c), and Smith v. Edwards (d). 

Tin DAL, C. J. — ^The argument now urged against this rule, does not appear 
to have been raised in the former decisions : as the question is of some im- 
portance, we will take time to consider it. 

Cur. adv. vuU. 

The Court subsequently came to the following decision : — 

" The Court have considered this case, and are of opinion that the plaintiff 
is not entitled to costs without a certificate under the statute Car. 2 ; and, there- 
fore, the rule for directing the prothonotary to tax his costs must be discharged, 
but without costs." 

Rule discharged. 

(c) 3 Cr. M. & Ros. 663 ; 1 Gale, 302. {d) A Dow. P. C. 631 ; 1 Har. & Wol. 497. 
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REGULiE GENERALES. 

" Whbreab, by the statute 5 & 6 William 4, chapter 82, it is enacted, 'That 
from and after the 3l8t day of December, 1835, the several offices in his 
majesty's Court of Common Pleas thereinafter mentioned, viz. — ^the Chiro- 
grapher, and the Secondary, Register, and Clerks of Counties in the office of 
the Chirographer ; of the Clerk of the King's Silver, and of the Clerk of the 
Return Office and of the Inrolment of Writs for Fines and Recoveries ; and also, 
the several offices in the Alienation Office, consisting of two Commissioners, 
a Receiver- General, two entering Clerks, a Master in Chancery appointed for 
taking affidavits, and an office-keeper, be abolished.' 

" And whereas, by the said act, it is further enacted, ' That the several 
records, books, and other documents of and concerning the duties and business 
of the said offices so abolished as aforesaid, shall, on or before the said 31st 
day of December, be delivered by the several officers or persons now having 
custody of the same, into the hands and possession of the officer of the Court 
of Common Fleas, at Westminster, for the time being, appointed or to be ap- 
pointed by the Lord Chief Justice of the Court of Common Fleas, for the 
purpose of examining, filing, and recording, all certificates of the taking of 
acknowledgments by married women of deeds, under the provisions of the 
statute 3 & 4 William 4, chapter 74, intiUed "An Act for the Abolition of 
Fines and Recoveries, and for the substitution of more simple modes of assur- 
ance," to be by him kept and preserved ; subject, nevertheless, to such rules. 
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Com. Pkat. orden, and regulations as the Court of Common Pleas shall or may from time 
- "^^ to time make or ordain in respect of the same/ 

" And whereas, Mr. Thomas Sherwood is the officer of the said Court of 
Common Pleas for the time being, who has been appointed under and by virtue 
of the said act of 3 & 4 William 4th., chapter 74. 

" It is ordered, that the said several officers hereinbefore mentioned, whose 
offices have been so abolished, and any other persons now having custody of all 
or any of the records, books, and other documents, of and concerning the duties 
and business of the said several offices so abolished as aforesaid, do forthwith 
deliver up to the said Thomas Sherwood, all such records, books, and other 
documents, to be by him kept and preserved, subject to such further order, 
rules, and regulations, as the said Court of Common Pleas shall hereafter make 
or ordain in respect of the same. 

" N. C. TiNDAL. 

**S. Gasxlbe, 
••J. Vaughan, 

•• J. B. BOBAJIQUKT." 

Read in Court, 25th November, 1836. 



[Michaelmas Term, 7th William 4th, 1836.] 

" It is ordered that from and after the the last day of this term, all rules upon 
sheriffe, other than the sheriHs of London and Middlesex, to return writs either 
of mesne or final process, and rules to bring in the bodies of defendants, be 
eight day rules instead of six day rules." 

(Signed by aU the Judges.) 
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ACKNOWLEDGMENT. 

1 . The commissionen for takine acknowledg- 
ments under 3 & 4 W. 4, c. 74, nave a lien for 
their fees on the documents perfected before 
them { but one commissioner cannot set up the 
lien of the other without being duly authorized 
to do so. Exparte Grove, 246. 

2. The affidavit verifying the certificate of the 
due taking of the acknowledgment of a married 
woman, under 3 & 4 W. 4, c. 74, may be made 
by one of the commissioners, although he be 
the attorney in the transaction. Re ScholeJUld, 
236. 

ACTION. 

See Attorney, 4. 

1. The declaration stated that the plaintiffs, 
vho were proprietors of a newspaper, at the so- 
licitation and request of the defendant, published 
a certain statement in their newspaper; that 
one Charmers afterwards commenced an action 
against them for a libel contained in the publi- 
cation; and that the defendant, in consideration 
of the nremue$i and that the plaintiffs would de- 
Zend tne action, undertook to save the plaintiffs 
harmless, and indemnify them from all pay- 
ments, damages, costs, charges, and expenses, 
'which they miffht incur, sustain, or be liable for, 
by reason of their so as aforesaid publishing Uie 
said statement, and of their defending the said 
action : — Heldf in an action brought on this in* 
demnity, 1st, that the consideration was entire, 
and that the part of it which consisted of the 
publication of a libel being illegal, the whole of 
It was tainted with illegality, and that the action 
could not be supported. 2ndly, that if the for- 
mer part of the consideration was rejected as 
surplusage, the promise was then void as 
amounting to maintenance. SembUt also, that 



the promise was void as being loo kigo. 
Shackell v. Rosier, 17. 

2. In an action a^nst the commissioners of 
sewers, the declaration alleged that they unskil- 
fully, wrongfully, and improperly cut a sewer 
near to an ancient messuage of the plaintiffs, so 
that it was injured and weakened; and the cause 
being referred at nisi prius, the arbitrator found 
in his award, that there were two modes of making 
a sewer, the one by tunnelling, the othetby open 
cutting ; that a deep sewer could not be made iA 
the street where ike plaintiff's house was, by 
either method, without risk of doing damage to 
tlie buildings. That the sewer in question was 
made by tunnelling; but that the probability of 
damage accruing was in some degree less wlier« 
it was made by open cutting. That the commift- 
sioners, in causing the sewer to be made, were 
acting bond fide, and that the sewer was fil and 
proper for convenient drainage, and was made in 
a sKilful and proper manner in aU respects >— 
Hi'Ui, that upon tins state of facts the commi»* 
sioners were not liable to pay damages for the 
injury caused to the messuage. Grocere' Com* 
pony V. Donne, 120. 

AGREEMENT. 

See Arbitration, 4. Contract, 3, 4, 5, 6. 
Frauds, Statute of, 1, 2. Pleauinc, 17. 



APOTHECARY. 
See Contract, 6. 

ARBITRATION. 

See Action, 2. Costs, 1. Evidence, 2. 

1 . A judge is not empowered, under 3 & 4 
W. 4, c. 42, s. 39, to order a submission to arbi* 
tration to be revoked, upon an ex parte appKc»* 
tion. Clarke v. Stocktn, 1. 
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2. Where a cause and all matters in difference 
are referred by an order at nisi prius, an applica- 
tion to set aside the award should be made 
within the first four days of the term following 
the award. Lyng v. Suttorit 106. 

3. A cause and all matters in difference being 
referred by an order of nisi prius, the arbitrator 
stated in his award, that, having heard the alle- 

gations of both parties touching the matters in 
ifference, he made his award " concerning the 
same," and directed that all further proceedings 
in the cause should cease, and that the defendant 
should pay a certain sum to the plaintiff in full 
of all demands in the cause: — Held, that it suffi- 
ciently appeared that there were no other mat- 
ters in d^erence, although it was ^hewn that 
two claims were made by the plain tiff before the 
arbitrator. Day v. Bonnin, 207. 

4. The declaration stated that the defendants 
consented to refer certain disputes to the award 
of arbitrators, and that they anerwards signed an 
agreement and undertaking, which the arbitra- 
tor directed that they should sign : — Held, that 
proof of the defendant's signature to the agree- 
ment and undertaking was sufficient evidence 
that they had submitted the matters in dispute 
to arbitration. Stuart v. Nicholton, 191. 



ARREST. 

1. A bailiff and his son were watching at the 
house of a debtor, one at the back door and the 
other at the front, to arrest him under a ca. sa., 
and the debtor having lefl the house by the back 
door, the son immediatelv followed him, without 
giving notice to his father, and took him into 
custody, and by representing to a police-officer 
that the debtor had committed a felony, he was 
taken to the police-station ; the bailiff, who had 
the warrant in his possession, afterwards came to 
the police-station, and conveyed the debtor to 
the sherifTs prison : — Heldf that the arrest was 
illegal. Humphrey v. Mitchell^ 72. 

2. Whether the original arrest by the son 
would have been lawful, if he had not charged 
the debtor with felony, quare. Id. 



ASSUMPSIT. 
See Pleading, 4, 5. 12. 20, 21. 24, 25. 



ATTORNEY. 

See AcKNOwLEDOMBifT, 1, 2. Costs, 1, 10. 
Executor, 1. Practice, 3. 14. 

1. The Court will not compel an attorney to 
repay his client a sum of money expended by 
him ii^ consequence of the attorney's alleged 



negligence, unless the negligence be clearly and 
unequivocally established. M^gg* v. Binns, 10. 

2. The Court refused to compel an attorney 
to shew letters written to him by hb client, in 
order to enable the latter to prosecute an action 
for negligence ; and the client was left to bring 
trover to recover an order for a piece of plate, 
which he had intended to present to the attor- 
ney, and which was in his possession. Lno'u v. 
Brigg$, 4. 

3. In an action brought in the Court of C P. 
the plaintiff obtained a rule against his attorney, 
requiring him to pay over money he had re^ 
ceived m>m the defendant It appearing that 
the attorney was not an attorney of tne C. P., the 
rule was discharged for want of jurisdiction. 
Sharp V. Hawker f 113. 

4. Certain title-deeds were entrusted to an at- 
torney by his client, for the purpose of raising a 
loan of money upon mortgage ; the attorney dis- 
closed a defect which he discovered in the title 
to one of his clients, who might be benefited by 
the disclosure, and who thereupon commenced 
proceedings to recover the estate : — Held, that the 
attorney was guilty of a gross breach of duty, 
and that he mieht be sued for the amount of the 
damages which the client who deposited the 
deeds had sustained, in consequence of his mil- 
conduct. Taylor v. Blackhw, 224. 

5 Where it appeared that one of two joint de- 
fendants had no notice that he was a party in an 
action, until the debt and costs were levied upon 
his goods, and that he had not employed the 
attorney who appeared for him; the Court, upon 
an application by the defendant to have the pro- 
ceeds of the levy returned to him, referred the 
rule to the prothonotary, for the purpose of as- 
certaining wnether the attorney was in insolvent 
circumstances; and it being proved that he was, 
the rule was made absolute. Stanhope v. Fir- 
marif 253. 

AUCTION. 

See Frauds, Statute of, 2. 

BAIL. 
See Practice, 3. 

BANKERS. 

By Stat. 3 & 4 W. 4, c. 98, it is enacted, that 
any body politic or corporate, or society or com- 
pany or partnership, although consisting of more 
than six persons, may carry on the tra!ae or bu- 
siness of banking in London, or within sixty-five 
miles thereof; provided that such body politic 
or corporate, or society or company or partner- 
ship, do not borrow, owe, or take up in England, 
any sum or sums of money on their bills or 
notes, payable on demand, at any less time than 
six months from the borrowing thereof: — Edi, 
that a co-partnership consisting of more tiian six 
persons, and carrying on the trade and biisiiiaa 
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t>r bankers within the distance of sixty-five miles 
from London, cannot, in the course of such trade 
as bankers, accept a bill of exchange payable at 
less than six months from the time of the giving 
of such acceptance. 

Whether such an acceptance be unlawful, when 
given by more than six persons in partnership, 
but not as bankers, for their private aebts, quere. 
Bank of England v. Anderson, 294. 

BANKRUPT. 

Sec Habeas Corpus, 1. Lien, ]. 
Pleading, 23. 



BILLS OF EXCHANGE. 

See Bankers. Costs, 5. Pleading, 20. 23* 

Practice, 5. 

A promissory note was given by the defen- 
dants to the plaintiffs, payable to their order 
sixty days after date. Tne note was stolen by 
the plaintiff's clerk, and by means of forged in- 
dorsements, payment was obtained from the 
defendants when the note arrived at maturity, 
the plaintiffs being at that time ignorant that it 
had been stolen. The defendants having refused 
to give up the note to the plaintiffs. — Held^ that 
an action of trover was maintainable to recover 
it. Johnson v. Windle, 202. 



BOND. 

See Contract, 6. Pleading, 4. 25. 

BREACH OF PROMISE OF MARRIAGE. 
See Pleading, 13. 

COGNOVIT. 

See Practice, 14. 

CONDITION PRECEDENT. 
See Pleading, 17. 

CONTRACT. 

See Frauds, Statute of, 1,2. Insurance, 1. 

Pleading, 17. 

1. In assumpsit for work and labour, and 
money paid, at the defendant's request, the plea 
was, that the work, &c. was done in making a 
contract between the defendant and other per- 
sons, for liberty to the defendant to accept or 
refuse certain public stocks of Spain and Pot Ivgal, 



the plaintiff well knowing that the defendant 
and the said other persons were not possessed of 
or entitled to the same: — Held, first, that this 
contract was not illegal under the Stock-Jobbing 
Act, 7 G. 2, c 8, that statute being only appli- 
cable to jobbing in the EnglUh funds; and, 
secondly, that the contract between the plaintifT 
and defendant was not illegal at common law. 
Wells V. Porter, 78. 

2 . Jobbing in foreign funds is not illegal, by 
7 G. 2, c. 8; that statute only refers to the 
stocks or other public securities of this kingdom. 
Oukley V. Righy, 42. 

3. A contract was made for the sale of a 
certain quantity of ** Scott & Co.'s megs pork," 
and it appeared by the evidence of mercantile 
men, that Scott & Co. were accustomed to pre- 
pare and manufacture pork of a superior quality, 
which insured it a premium in the marset: — 
Held, that the warranty was not satisfied by 
supplying pork which had merely passed through 
the nands of Scott & Co. as consignors, and which 
bore their brand mark, but that it meant pork 
of their manufacture : — Held, also, that ^e evi- 
dence of the mercantile men was properly re- 
ceived. Powell y. Horton, 12. 

4. An action was brought for a breach of the 
following agreement. The plaintiff agreed to 
buy, and the defendant apeed to sell his hone, 
Partington, for 200/. provided he trotted 18 miles 
within one hour, within one month ; and if the 
task was not performed, the horse was thereby 
sold to the nlaintiff for Is. which the plaintiff 
that day paia to the defendant. At the trial, it 
appeared that the task was not performed, and 
that the defendant had refused to deliver the 
horse to the plaintiff; a verdict was found for the 
plaintiff: — Held, upon a motion to arrest the 
judgment, that this agreement was illegal and 
within 9 Anne, c. 14; Gaselee, J., ditsentiente, 
who thought that the question of illegality ought 
to have been raised by a plea on the record. 
Hrogdeny. Marriott, 136. 

5. Semble, that an agreement to refrain from 
imitating new patterns for one year after they 
are in the market, is not illegal as being in re- 
straint of trade. Stuart v, Nicholson, 191. 

6. In an action on a bond by the adminis- 
trators of the obligee, it was pleaded that the 
bond was given in pursuance of a corrupt agree- 
ment that the obligee should take the son m the 
obligor as his apprentice, to learn the profession 
of surgeon, apothecarv, and man-midwife, for 
two years only ; but ih&t in certain articles of 
agreement, it should be made to appear that the 
apprentice was articled for five years, in order 
that by such corrupt contrivance the parties 
might fraudulently and illegally procure the 
apprentice to be admitted for the purpose of 
practising as an apothecary upon serving two 
years instead of five years, as required by ^e 
statute. After verdict it was moved to enter 
judgment for the plaintiff nan obstante veredicto, 
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upon the groand that no apprentieMhip tbr fire 
jpcan WW required for the buiineworasurgeon, 
and that the defendant could not object to the 
legality of hii own bond ; but the Court rafuied 
to grant • rale : — Held also, that the pluntiffi 
were not entitled to be relieved from payiiietit of 
eotU under 3 ft 4 W. 4, c. 43, b. 31. Prvfe 



COPYHOLD. 



the lord of the manor ia not entitled to a fine 
againat the remainder-man, unleaa by virtue of 
a cuaton within the manor. Phyptn v. Ehirn, 



1. An action of gectment wai referred by an 
order at niai priui, and the arbitrator was em- 
powered to award ihe defendant a compeniation 
for bnildinKi erected on the premiaei. The ar- 
bitrator ordered a verdict to be entered for the 
pUintiS*, and awarded the defendant a gum of 
moneyfoTthe buildings :—H^Ji/, that this sum of 
money might be set off by the pleintifl' against 
the eoita which the defendant was liable to pay 
him, but that it was lubject, under lUg. 93 H. 
T. 3 Will, 4, to the defendant's attorney's lien 
for hii coiti. Dm d. Sui'autony, Sinclair, 111. 

3. Where lesa than SO/, was awarded to the 
plainti^ on a writ of inquiry in an action of 
covenant, and the prothonotary taxes the coata, 
according to the lower scale, promulgated Mardi 
15, 1S34, the Court reliued to interfere with the 
taxation. Hoppel v, Leigh, 107. 

3. Where a grand cape w«« set aside for irre- 
gularity, the Court renised to make the rule 
absolute with costs. Fool v. Sheriff, 108. 

4. Section 50 of the Insolvent Debtors' Act, 
(T G. 4, c ST,) provides that the discharge of a 
prisoner shall extend to all process and costs for 
contempt, and to all costs incurred by a creditor 
in any action or suit brought for the recovery of 
any debt or damage! t—HrU, that this was ap- 
plicable to the coats of an action of trover, in 
which the verdict wai obtained before, and the 
costs wne taxed aft^r the filing of the insolvent's 
petition. GoitUmid v. Lewii, 143. 

5. Where an action was brought in Siarey, on 
a bill of exchange, and the prothonotary taxed 
the plaiutiff't costs as if the venue had been laid 
in Landoit, where the attorney 
sidedj it was Ae&J that the taxation was 
and that the plaintiff was entitled to the costs 
of trying the cause in Sarrti/. Vtre v. Moort, 



0. In an action (br osaaiult, hMery, nd IslsB 
imprisonment of the plaintiff's wife, the defen- 
dant pleaded, fint, not gnQty; secondly, that the 
jmrty was not the plaintiff's wife; thirdly, ajus- 
tiUcadon. A verdict was found for the j^nti^ 
with one farthing damages on the two first issues, 
and for the defendant on the third -.—HfU, that 
< the judge was authorized to give a certilicate to 
deprive the plaintiff of his costa, under 43 Elii. 
, c, 6. Ifiixniv. LoiTuon, 349. 

7. Where a defendant pleads various pleas, to 
parts of the sum mentioned in the declaratiaa, 
and also pay* money into court, and the plaindif 
enters a nolU proicgm, as to the pleas of pavment, 
the defendant is entitled to his costs, under sec. 
33, 3 & 4 W. 4, c. 43. Where variout defences 
are pleaded to one demand, and the plaintiff 
entenanol/ef 
all the pleaa. 

3. In an action on a bond hv the a 
tratora of the obligee, it was pleaded that the 
bond was given in pursuance of^a corrupt agree- 
ment that the ohligee should take the son of 
the obligor as his apprentice, to learn the profes- 
sion of surgeon, apothecary, and man-midwife, 
for two yean only ; but that in certain articles 
of agreement, it should be made to appear that 
the apprentice was articled for five yean, in oi^ 
der that by such corrupt contrivance the parties 
might fraudulently and illegally procure the ap- 
prentice to be admitted for the purpose of prac- 
tising as an apothecary upon serving two yean 
instead of five years, as required bj the statute. 
Afler verdict it was moved to enter judgment for 
the plaintiff nan obitante veredirlo, upon the 
ground that no apprenticeship for five yeais was 
required for the business of a surgeon, and that 
the defendant could not object to the legality of 
his own bond ; but the Court refused to grant a 
rule -.-^Htld also, that the plaintiffs were not en- 
titled to be relieved from payment of costs under 
3 & 4 W. 4, c, 42, R. 31. Prok v. H'tggrfu, 
304. 

9. In trespass for breaking a house, the de- 
fendant pleaded not guilty, and an enliy to 
make a distress; a verdict was found for the 
plaintiff on the fint issue, damages one farthitw; 
and for the defendant on the second issue: — iJeU, 
that the plaintiff was not entitled to cost*, unless 
the Judge certified under 22 & 23 Car. S, c. 9. 
Vutinogt V. KcmbU, 304. 

to. Where one attorney brought an action 
against another attorney for his bills of costs for 
agency business ■.^Heid, that the bill woa not 
taxable. Wtymoaih v. Knipe, 380. 



SeeLAHDLORD *KDTeK1NT, 3. LiNITATlOKS, 

SiATUTa OF, a, 3. Pleading, 17. 



See CoPTBOLD, 1. 

In trover, the defendant justified the holding 
of certain bales of wool, under an ancient custom 
used in the trade of public warehouse' keepers 
in Ltmdiin, for a general lien upon all goods 
housed in their warehouses for or in the name of 
the merchants or other persons by whom such 
wnrehouse-keepers were retained, for all monies, 
or any balance thereof, due from such merchants 
or other persons to such warehouse-keepers for 
or on accountof any advances or expenses which 
such warehouse-keepers had mode, or had been 
put to, in paying the duties and customs bv law 
imposed and charged on goods consigned to such 
merchants and other persons from abroad ; and 
in paying the freight and other charges, and the 
advances, charges, and claims which the ware- 
house-keepers should have made, or have been 
put to, for entering, landing, and warehousing 
theaaidgoods: — heU, upon motion after verdict, 
that this custom was unreasonable, and could not 
be supported, teuddiurt v. Cotter, lAO. 



DISTRINGAS. 
See pRACTici, 1. 



DOWER. 
See Estop i> EL. 



EASEMENT. 
See Pleidiko, 15. S3. 



ECCLESIASTICAL LAW. 
See SMVEiTRaTiOK, 1, 2. Lease, 



PniCTiCE, I8. 

Under special circumitancei, a rule absolute 
for judgment against the casual ejector will be 
granted^ although the tenant in possession has 
not been personallj served. Doe d. Marck v. 
Roe, 199. 



ELECTION PETITION. 
S«B Parliahemtiky Law, 1,3, 3, i,S,6. 



ESTOPPEL. 

Wh«re londi were conveyed \n deed whielt 
described them at being freehold, and a claim 
for dower was afterwards set up by the wife of 
the vendor: — Hrld, that the purcbasar was not 
estopped from ihowing that the vendor was only 
possessed of a term of years in the loads. Gouaf 
V. Wainman, 181. 



See New Trial, 1. Practice, 9, 10, 17. 

1 . In trover to recover a wat«h, the defendant 
pleaded that it was not the property of the pUiiw 
tiff. It appeared that the watch hod (oTmailj 
been the property of the father of the plaintiff 
and defendant, who were two brotben. Tha 
defendant proved in evidence letters of adminia- 
tration of bis father's effects, which had been 
granted to him — Held, that the plaintiff, in an- 
swer to this evidence, was entitled to give evi- 
dence of conversation) in which the deceased 
had stated that he had given the watch to di« 
plaintiff. Smith v. Smiik, 130. 

3. The declaration stated that the deftndonti 
contented to refer certain disputes to the award 
of arbitrators, and that they afterwards ngned 
on agreement and undertaking, whidi the arbi- 
trator directed that thev should dgn ; — HtU, 
that proof of the defendant's signature to die 
agreement and undertaking, was sufficient evi- 
dence that they had lubmittcd the matters in 
dispute to arbitration. Stuart v. Sicholton, 
191. 

3. A contract was made for the sale of ■ 
certain quantity of " Scolt & Co.'* men pork," 
and it appeared by the evidence of merconlQe 
men, that Scott St Co. were accustomed to pro- 
pare ai>d manufacture pork of a superior euaJi^, 
which ineured it a premium in the moAet: — 
Held, that the warranty was not tatiafied by up> 
pljing pork which had merely passed tbran^ 
the hands of Scott & Co a« counguon, and 
which bore their brand-mark, but that it meant 
pork of their manufacture: — Held, also, that tho 
evidence of the mercantile men wa« properly 
received. Powell v. Uorlon, 13. 



EXECUTORS. 

See CosTt, 8. 

The defendant entered into a parol agreement 
with one Peto, for a lease of certain premises; 
but Peto died before any lease was executed. 
The plaintiffs were Ptto't executors; and a 
master in chanceTy having decided that tbs 
contract was void under the Statute of Fiwids, 
a new eoDtract wat made between tlie defendant 
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DIGEST. 



and the plaintlfis for a lease of the sane premises, 
which was afterwards executed ; and the solicitor 
to the plaintiffs prepared the lease. The defen- 
dant refused to pay for the lease which had heen 
so prepared; whereupon the executors paid the 
•attorney, and hrought this action in their own 
name, for money paid to the defendant's use. 
At the trial it was proved, that it was the general 
practice in London, for the lessee to pay the les- 
sor's attorney the expenses of prepanng a lease : 
— Held^ that the plaintiffs were not bound to sue 
as executors ; ana, secondly, that the action for 
money paid was maintainable without declaring 
specidly. Grissell y. Robinson, 13Q. 

FALSE JUDGMENT. 
See Practice, 10. 1^. 

FINE. 
See Practice, 20. 

FOREIGN ENLISTMENT. 
See Trespass, 1. 

FORGERY. 
See Bills of Exchange, 1. 

FRAUDS, STATUl^E OF. 

1. The Statute of Frauds (39 Car. 2. c. 3, 
«. 4,) does not require that an agreement, upon 
a contract for the sale of land, should be signed 
by both parties ; it is sufficient if it is signed by 
tne party to be charged as defendant in the 
action. Laythorpe v. Bryanit 25. 

2. Where, by the particulars and conditions 
«f sale, it appeared that A. was the auctioneer, 
and B. the owner of certain premises, and C. 
signed an agreement on the back of the condi- 
tions to purchase the premises : it was held, that 
the names of the contracting parties sufficiently 
Appeared. Id, 

FREIGHT. 
See Lien. 

HABEAS CORPUS. 

A writ of habeas corpus was obtained against 
the warden of the Fleet, for the purpose ^ try- 
ing the validity of a warrant signed bv commis- 
sioners of banknipt, whereby a bankrupt was 
committed to prison for not answering certain 
questions to the satisfaction of the commissioners. 
The warden returned that the prisoner was in 
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custody under detainers for debt ; and that the 
warrant, which was directed to the keeper of 
Newgate and all other persons whom it might 
concern, was afterwards lodged with him. — Held, 
that the prisoner was not entitled to a writ of 
habeas corpus, because he was not in custody 
under the warrant. Esparte Garcia, 278. 



HUSBAND AND WIFE. 

See Acknowledgment, 1, 2. Liuitations, 
Staiute Of, 1. Pleading, 19. 



INSOLVENT. 
See Costs, 4 Prisoner, 1, 2. 

INSURANCE. 

1 . A. contracted to sell the plaintiff a quantity 
of oats to be shipped in Ireland by persons of 
whom A. had previously purchased the oats ; and 
A. having informed the plaintiff that the oats 
were about to be shipped on board the Gibraltar 
packet, the plaintiff effected an insurance on the 
cargo with the defendant. A misunderstanding 
afterwards arose between A. and the plaintiff, 
as to the place in which the Gibraltar packet 
should discnarge her cargo, she being bound for 
Southampton, but the plaintiff contending that he 
was entitled to receive the oats delivered at 
Portsmouth; A. thereupon sold the oats which 
were on board the Gibraltar to another person 
at Southampton, but the plaintiff gave notice to 
the purchaser that he insisted on having the oats 
forwarded to Portsmouth, It was subsequently 
ascertained that the Gibraltar packet and her 
cargo was totally lost on her passage from Ire- 
land. The plaintiff afterwards sold his interest 
in the policy to A. Under these circumstances, 
it was held, that the plaintiff had an insurable 
interest when the policy was effected, and that 
he was entitled to recover in an action against 
the underwriter. Sparkes v. Marshall, 44. 

2. By a policy of assurance, hides were insured 
from Valparaiso to Bordeoux free of particular 
average, unless the ship was stranded. The hides 
were damaged on the voyage by perils of the sea, 
and when the vessel put into Rio Janeiro to refit, 
they were found to be in a state of putrefaction, 
and that it was impossible to carry them in a 
saleable state to the termination of the voyage ; 
the hides were consequently sold for a small price 
at Rio for the purpose of being tanned : — ncld, 
that this was not tne case of a constructive loss, 
but of an absolute total loss ; also, that no notice 
of abandonment was necessary. Roux v. Sal- 
vador, 209. 

INTEREST. 
Sec Pleai:kng, 20. 



INTERNATIONAL LAW. 

See Tresfash, I. 

INTERPLEADEIL 

^ITiere a defendant obtained a rule under the 
Interpleader Act, upon a au^estion chat a third 

Cany claimed the amount in hij hands, for which 
e vas sued, and it appeared, on showing eaiisc, 
that the defendant had no just cxpcctaiion that 
he should be sued by the third party, llin Court 
discliar(;i]d tllu rule with costs. HairauH v. 
Payne, lUT. 

LANDLORD AND TENANT. 



Phaciice, 18. 

1. A leuee for ypan mortgaged his estat«, 
and hia term baring become forfeited, the supe- 
rior landlord recovered the premises by eject- 
ment, and granted a new lease to the mortgagee, 
vrho, having received the possession of the pre> 
inisea from the mortgagor, returned the key of 
the bouse to him, saying, "Go on as before i pay 
me the money you owe me, and then you shall 
have a leone;" — Uild, that this did not create a 
tenancy from year to year, and that upon non- 
payment of tbe money due, and no rent having 
been paid, the mortgagee was entitled to maintain 
an ejectment without six months' notice to quit. 
Doe d, Itigiri V. Pidlen, 39. 

2. Where there is a general covei 
a house and premises, and to leave 
pair at the expiration of the term, upon an action 
for a breach of the covenant, tbe lessee cannot 
show that the premisea were out of repair at the 
commencement of the lease ; but he may show 
that the premises were old, because the leasee is 
only bound to keep up the house ■■ an old house. 
Stanlri/ v. Tuwgi/od, 1 33. 






1 iMndon, not used for the habitation of the 
vicar; at that time less than three years were 
tinexpircd of a former lease for 40 yean, of tbe 
same premises. — hrld, that the lease was valid 
and binding on the vicar's successor, it not being 
within either of the restraining acts of Elizabeth, 
viz. 13 Elif. c. 10, 14 Elix. c II, and 18 Elii. 
c. U. Vivian \.BI«mberg,2Si. 






LIBEL. 
See AcTtON, 1. Pleadi 



See AcKMOwi.EoaNENT, 1. Custow, 1. 

1. In trover, by the assignees ofa bankrupt to 
recover a policy of insurance, the defendant 
pleaded a custom for insurance broken to hava 
a general lien upon policiea of inaurince in their 
poaaession for their general balance ; that mutual 
dealings and aecounta existed between the bank- 
rupt and the defendant; and that at the time of 
the conversion the bankrupt was indebted to tho 
defendant in 200/. Replication— that the 300/. 
was the price of goods sold to the bankrupt 
upon twelve months' credit ; and that a bill of 
exchange was drawn and accepted in payment, 
which bill waa not due at the time of the conver- 
sion. Htld, first, that by taking the security the 
lien was gone; secondly, that the defendant 
could not rest his defence upon the statute re- 
lating to mutual credits, (€ G 4, c. 16, s. 50,) 
without specially pleading the facts; thirdly, that 
if the plea of mutual credits were set up, then it 
could not succeed, becaiiae it did not appear that 
the balance was due at the time of the bank- 
ruptcy. Hewitoit V. Cathrie, SI. 

2. An owner, who remains in possession of a 
ship, has a lien on the goods on board belonging 
to tbe charterer, for the freight due under tbe 
charter-party. Ctinipion v. Culvin, 116 

LIMITATIONS, STATUTE OF. 
See Plcadiro, iS. 20.32. 

1. The 9 G. 4, c. 14, sec. 1, direct*, that no 
acknowledgment or promise shall be sufBcienl to 
take a case out of the Statute of Limitations, un- 
less it be in writing, "and »igned by the party 
chargeable thereby :"-~-J/e''i, that an acknow- 
ledgment contained in a letter which waa written 
by the wife of the defendant, in hi* name, and 
at his request, was insufficient, because the St*- 
tute gives no aulhoritj to an agent to make the 
ackuowledgmenL Hyk v. Johmon, 94. 

!. In covenant for rent reserved, on an inden- 
ture of demise, the limitation of the right to sue 
is provided for by 3 tL4W. 4, c. 43, «ec. 3, which 
pro lanio repeals ihc 3 & 4 W. 4, c. 37, «ec. 43. 
Paget 1. Fofry, 3i. 

3. Semblf. {Boiani/uet, 3. dissentieote,) diat 
the 3 &4 W. 4, c. 37, sec. 43, does not apply t« 
rents reserved on specialty. Id. 



MAINTENANCE. 
See AcTiOK, t. 
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NEW T-^IAL. 
St* Pliai:»o. :4. 15. 



itfi^ BOC to aiDc/u£.t to a il j^'i^-di-a J/<i« t. 

2, A mnsHk made br t^;e j-jtt d»:rhi? tSe 
mm i mmf up of tfc* ju«Jge, will doc *5ect • rer- 
dict wlndb k aitemrdi fc#rmal]r dtiircred uid 
reeonled; altbongii mch remark vas incon<>i^ 
tent with the rerdict. 3r«y>Kr r. Ubair/, m. 

3. Where Ie» than 2C>/. ii tooght to be le- 
eoreredy the Court will not grant a nev trial to 
the plaintifl^ at upon a perrcrrK rerdict, although 
the rerdict was clearir wronz. Arwuirong r. 
Fru, t97. ^ 



PARLIASIEKTARY LAW. 

1. UjKMi an application to enforce the speak- 
er's eertjficate to recorer cr^ts incurred before a 
felect committee on an election petition, as di- 
rected Inr 9 G, 4, c. 22, s. 60, the Court will in- 
quire whether the committee was appointed in 
tiie mode required by the statutes, and if the ap- 
pointment of the committee takes place under 
circumstances where the statute does not allow 
the appointment to be made, or in a manner con- 
trary to or inconsistent with the essential requi- 
sites prescribed by the statute, there is no court 
at all, and the whole proceedings take place 
earam rumjudke. Ransom v. Dundas, 155. 

2. Sect. 2 of the 9 G. 4, c. 22, directs, that, 
whenever a petition complaining of the undue 
election of a member of parliament shall be pre- 
fflited, a day and hour shall be appointed for 
j^Dg the same into consideration, aud notice in 

•hall be given by the speaker to aU par- 




Zt"^ cm "viiET^ 111! nniuus uif T3tt idiuiuikg 
Trfifr-*- jf ••imniaxnuft id it "a* msrcsas cAcer ; 
v.ii 17 MTZ. 'A T. if f^MT^ai^ rrtg. is certain 
ci:iK«. i:tf Hiiuu? hiUil arvmo&r wbeti^er the 
r:ti;"TJi;£ :ic.r*r isiiLl "w iZj:»wp£ it «rske in re- 
•cii'-yiil ziA :-:»ii3i-:r**-t- A T»i'JJ:»i. was presetted 
iir\.r^iz tiH Trmn ic TW'. i;*eE.tiK». a=ld iicom- 
Tiiin.fi msiLds.^* :c Ti-Arioso:* az^d parcialitj 
21 iii5 reacTji;^ r.fi.'^-t — Sf4i- asai ^icrrtnm- 
zisz \&ssn w«R xi:c stZtfi i3»3a. as original 
T»irot?* « -ii* praQm- t: fc. y f ar befote dje 
H :n-»* . izii '"T-f cTfTT if itn j wf re held to be 
zxii-hiiri wriix ii*£ th-e^ic :i«*T had so power, 
-1- * - -':>« gM— — * ^ iiiirf^rt z- icrikinf the 

;.. '3r"i,«rt li^^* rfnmiT;r r<5?fr» i:;^ i; jfai ed he- 
f :r* if "^ r- — '— _»^ \rzr: ir tb* rrrK^^ DochTnir was 
csri *!**•£ £f i: wbfcifr ibt rtjrre &zainft them 
vts fr:T:uT3» re T*xi5co« : — Ari£. thai this omia- 

4 >er:. 5 nf :hf fC»n:e d3rectf that no pro- 
t^.'i'iljTL^ t-^nT; be had npm acr petinon, unless 
tr>* TifTsx: «- jwrRT'ii* scbscribiikr the same, or 
■ ^zrzii vLt rK s>:ee of t^^na. chall pemoally enter 
ir^: :• 1 rpccicTin::^c«, *ezarcsnz to the form there- 
^ 1=;:.^ t.!:nex<-d for ti.* paimecx of all costs which 
! fc.^ji become dee to asr witness summoned m 
*<**//' cf f«e /rrsow or |«ra^«f so sa^*acriiimg smck 
peiJh.^ or to SJIT partT who >hall appear before 
tbe Hoose. or c^ra omrm uue *J the Himst^ in op- 
pontioc to soch petition. A petition was pre- 
sented, signed by three persons, one of whom 
entered into the recoznizance, which was drawn 
in the form of the schedule, by which he under- 
took to pay all costs which should become dne 
to any witness smnmoned on kis behalf, or to 
any party who should af^xar before the House: 
— HeUj that the recognizance was not open to 
any objection which alfected it in substance or 
legal operaticn. Id. 

5. The certificate of the speaker is conclusive 
evidence as to the amount of the costs for which 
the verdict is to be entered up: and the Court 
has no power to try the propriety of the allow- 
ance, or the principle upon which it was con- 
ducted. Id. 

6. Where the Court had ordered judgment to 
be entered up on the speaker's certificate, under 
9 G. 4, c. 22, s. 63:^ Held, that the defendants 
could not have the proceedings upon which the 
judgment was founded entered on the roll by way 
of suggestion, for the purpose of bringing error. 
Id, 



PARTNER, 
See Bankers. 



PARTY WALLS. 
See Pleadijsg^ 6, 7, 8, 9. 



See Practic 
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In a pntpnt Fur the improvement of the mami- 
faclure uf elaelic goiAa, one of the objects pro- 
poseil \>y the patentee in hia apccilication, was to 
produce clcitli from cotton w other materials, in 
wliich shiiuld be interwoven plastic cords or 
ttrands of ind inn-rubber, wound round with fila- 
mentous materials. After describing the man- 
ner at efTecting litis ohjerl, it wag stated, that by 
lliia process, a cloth wan produced whicli should 
afford any degree of elastic pressure, according 



BIranda of indiun-rubber, covered wilii a filamen- 
tous material, was known before, iind also the 
use of cotton materials; but the placing them 
together side by side as a wnrp was new. It was 
proved, that the new manufacture formed a web 
which combined tlie two qualities of great elas- 
ticity and a limit thereto; that it was a cheaper, 
lighter, and more porous ar^cle than any which 
had been hefore produced. In an action fur 
infringing thia patent, the jury found a verdict 
for the plaintitt*, and the Court held, that tliia 
was a nsw manufacture witliin the statute of 
Jumei, and refused to set aside the finding of the 
jury. Oirniih v. Ktent, 361. 

PLEADING. 

SeeAcTioH. t. Contract, 4. Costs, 7. 

Lien, 1. Trespass, 1, 3. 

I. DECLARATtONS: 

1. The pluntiff averred in hit declaration 
that he was possessed of shares in a certain mine, 
which were worked to his great profit, and that 
the defendant published a libel, in which it was 
alleged that certain legal proceedings had been 
taken in Chanceir aeainsttbe plaintiff, and tiiat 
persons duly authorized by the Court of Chan- 
rery had arrived on the workings at the mine, 
by means wliereof liis flharea became much de- 
preciated in value, and tlie plaintilf had been 
prevented from disposing of his shares, and from 
deriving profits which would otherwise have ac- 
crued to him: — Held, first, Ibat in such an action 
the plaintiff must allege and prove special da- 
mage; secondly, that the declaration did not 
contain such a sufficient allegation of special 
damage. Malarii/ v, 'Super, 2 1 7. 

2. In an action on the case, the plaintiff de- 
clared that he was possessed of a "messuage and 
premises," with the appurtenances; the plea 
traversed this allegation, and at the trial it ap- 
peared that tiie plaintiff had the separate use and 
occupation of only one floor of a dwelllog- house; 
— Held, that the evidence did not negative the 
allegation that the plaintiff was possessed of a 
messuage. Feati v. Gn^lon, 58. 

3. Whether the declaration was subject to a 
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special demurrrr, on ibo ground of uncertainty, 
by the improper use of the word " messuage," 
ijuai-e. Id. 

4. It cannot he proved under a plea of non- 
aaiimpiii that a bond wiis accepted by the plain- 
liUi in satisfaction of money whicli was lent and 
advanced two days before tb« bond was giveo. 
W'eilon v. Fuller, 59. 

5. A domestic servant was hired at twelre 
guineas a year, and af^er she had served neariy 
two months, her mistress sent her to prison, on 
a charge of felony; she remained in prison until 
two days aller the expiration of two months' 
een'ice, when she returned to her mistren's 
house, and took away her clotlies, the chaise of 
felony not being further prosecuted : — Htld, that 
the servant was emitted to three months' wages, 
and that under an indtbilalut cotmt far work and 
labour. Siiiilli v. Ouiasfin-d,109. 

6. In case the plaintiff declared that he war- 
possessed of a vault, which adjoined other vaults, 
and that he was of right entitled that his vault 
should be supported by the adjoining vaults, and 
that he of right enjoyed certain foundations for 
the support of his vault; but that the defendant 
wrongfully and injuriously pulled down the ad' 
joining vaults, without sbormg up the plaintiff's 
vault ; and also made excavations and disturbed 
the foundations, without taking due and proper 

C»:aution* to prevent the foundations from 
ing weakened. Utld, after pleading over, that 
tlie count contained a clear and sultstantial 
ground of action, viz.^that of negligence and 
carelessness in the exercise of the defendant's 
rights; and that, if the defendant meant to ob- 
ject, that the plaintiff's title was not alleged with 
Bufiicient certainty, he ought to have demurred 
speiially. Tiower v. C/iadviick, 367. 

7. A second count alleged, that the plaintiff 
was possessed of a vault, and that the defendant 
was about to remove other vaults next adjoining 
to it, and that it was the duty of the defendant, 
to give notice of such his intention; and also, U> 
use due care and skill, and take reasonable pre- 
cautions in pulling down the vaults ; and that the 
defendant wrongfully and injuriously pulled 
down the vaults without giving notice, and that 
he did not use due care and skill, or take reason- 
able precautiuns, but that lie pulled down the 
vaults in a careless, i.nskilful, iind improper man- 
ner, by reason whereof, the vault of the plaintiff 
was weakened. Held, that the allegation of want 
of care and skill, shewed a breach of du^ which 
was imposed by law, and that the declaration 
ibewed a good grovind of action. Id. 

8. Whether the obligation to give notice to 
the plaintifli resulted as an inference of law, from 
the mere juxta position of the walls. — Qurry. 

9- A plea to the first count, that the defendant 
was not bound, by law or otherwise, to shore up 
the plaintiff's vault, is bad ; first, because it tra- 
verses that which is only the description of the 
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tnrBDi by vhich Ihc injury vta» nutuncd,' uid . 
secondly, becatue it raiaed an iuue of law. Id. 

10. Where the defendant is the proximate 
eaute of damage, it it no answer lo lay that the 
falling of certain timber, vhich iraa the imme- 
diate cauK of the damage, vaa not occasioned 
by any act or neglect of the defendant, or by the 
bleach of any duty or act impoted upon him by 
kw. Id. 

11. An action wai brought for a breach of the 
following agreement. I'he plaintiff' agreed to 
buy, and the defendant agreed to aell hit horse, 
Pttrlington, for 2001. provided he trotted 1 B miles 
within one hour, within one month; and if the 
task was not perfornml, the horse wai thereby 
sold to the plainer for li. which the plaintiff that 
day paid to the defendant. At the trial it ap- 
peared that the task wai not perfomied, and 
that the defendant had refused to deliver tbe 
horse to the plaintiff; a verdict was found for the 
plaintiff: — Held, upon a motion to arrest the 
judgment, that this agreement was illpgal, and 
within Anne, c. 14; Gmttee, J., ditieatifiitr, 
who thought that the question of illegality ought 
to have been raised by a plea on the recoid. 
Brogden y. Marrhtl, 130. 

13. The defendant had entered into a parol 
agreement with one Ptto, for a lease of certaiu 
premises; but Pela died before any lease was 
executed. The plaintiffs were I'rlo'i executors ; 
and a Master in Chancery having deiiided that 
llie contract was void under ihe Statute of 
Frauds, a new contract was made between the 
defendantand the plaintiffsfor a lease of the same 
premises, which was al^nvards executed ; and 
the solicitor to the plaintiffs prepared the lease, 
llie defendant refused to pay far ihe lease which 
had been so prepared; whereupon the executors 
paid the attorney, and brought (his action in 
their own nanie, for money paid to the defen- 
dant's use. At the trial, it was proved (hat it 
was the general practice in Londun, for the lessee 
to pay the lessor's attorney the expenses of pre- 
paring a lease; — lirlil, that the plaintiffs were 
not bound to sue as executors ; and, secondly, 
that the action for money paid was maintainable 
without declaring specially. Crii$rU v. Rubin, 
tim, 138. 

il. Pleas. 

1 3. In an action for a breach of promise of 
marriage, the defendant pleaded, first, that after 
the supposed promise he received information 
that the plain tin was an unchaste person, and had 
committed foniication with one A. B., whicli in- 
fcrmation was true; whereforehe refused to marry 
the plaintiff. Secondly, that afler the supposed 
promise he reie'ved information that the plain- 
tiff had committed fornication with some person 
or persons, to the defendant unknown, and Was 
pregnantwith a child, whicii child he averre dwac 
subsequentlybom a bastard; whereforehe refused 
'o marry the plaintiff:^ HtW, upon demur i-ef 
'^a', the pleas vera good, yeaiij V. jt/ur;%, 1 fc 
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14. loansctioaoo tbe ease, for eareleulyna- 
rieating a ship throi^ the plaintiff's bridge, 
whereby the bridge was injured, the defendant 
pleaded that the plaintifi bad wrongfully nar- 
rowed the channel and increased the rapidity of 
the current, and thereby rendered the pasas^e 
of vessels difficult and dangerous ; without this, 
that the Tessel struck tbe bridge through the 
carelessness of the defendants ; with a concluuoa 
to the country i-^Htld, that, upon this issue, the 
defendants were entitled to show that the injury 
had not been earned through their carelessness, 
cllhough they bad foiled in proving any default 
on the part of Ihe plaintiffs. Crvti Keyt Btn^ 
Compani) v Rmnlingi, 147. 

15. In trespass, the defendant pleaded under the 
3 & 3 Will. 4, c. 71, that he had enjoyed ■ com- 
mon of pasture as appurtenant to his messuage 
for a full period of thirty years before the com- 
mencement of the suit. 'The plaintiff' demurred 
on the ground that the plea ought to have stated 
that the enjoyment had been for thirty yeais 
next before th^ commencement of the suit:— 
Held, that the plea was snfBcient, for that the 
proof at the trial must show the enjoyment for 
thirty years preceding the action. Juneiv. Pricr, 
127. 

16. Where a plea in trespass justified under a 
right of way over the loaa m qao for the carriage 
of eooda and water, and the jury negatived the 
right as to the eoods, but affirmed it as to the 
water: — Hild, tliat the plea was distributive, and 
that the defendant was entitled lo have the 
verdict entered for him as to the right to carry 
water. Knight v, ll'oDre, 139. 

17. By an Bfreement under seal, it was recited 
that the defendanu had fitted out a ship for the 
whale-fishery, and had appointed the plaintiff to 
be master upon the tenns therein after mentioned ; 
the plaintiff then covenanted that he would pro- 
ceed on the voyage, and obtain as good a cargo 
as might be within his power; that he would 
obey the owner's instructions; be as frugal as 
possible with the stores and provisions, and would 
not suffer any illegal acts on board the ship; the 
defendants then covenanted, "that on the per- 
formance of the before- mentioned terms and 
conditions, on the part of the plaintiff," they 
would pay a certain portion of the net pro' 
ceeda of the voyage to the plaintiff. In debt 
upon this agreement, for not paying the plaintiff 
his share of the proceeds of the voyage, the 
defendants pleaded that the plaintiffhad not ob- 
tained as good a cargo as was within his power; 
that he had not obeyed instructions, &-c. : — Htid, 
that the pleas were no answer to the action, be- 
cause the performance of tbe covenants, by the 
plaintiff, was not a condition precedent ; and 
that a cross action was the remedy for the de- 
fendants. Slaitnv. Curling, 337. 

IB. Where a libel is justified in port, the test 
to try if the justification he complete, is to read 
thf part whicil is not justified by itself, without 
reference to the other parts i and if it doc^ not 



clMrly Hmouot to a libel, (he jiutification is 
coin|)[cle. If the patl wliich ii not justified 
contains ambigiioili statements, ihe Court will 
not draw any libellous inference from them, if 
the plaintiff has not done so in his declaration. 
flurkc V. TuyUr, 65. 

19. A feme sole replevied her j^ods, wliich hail 
I>een distrained, and ufterwurds married ; the de- 
fendant) removed the proceedings out of the 
Sheriff's Court by rt.ju. la., and the original writ 
na^ issued in the name of the feme sole : — HM, 
tlint the cut'ertiire was a good plea in abatement 
of the writ. Hiillaj. Frter,4. 

20. In avump^'il fi>r money due on n promisso^ 
note, payable with interest, the declaration stated, 
that the defendant hod not piid tlie aiiiouiit of 
the note and interest, "except interest on the 
said note from its date up lo a certain day within 
six years next before the commencement of the 
suit." The defendant pleaded tlie Statute of 
Limitrttjons in the usual form, and upon a de- 
murrer to the plea, it was hcU that the plea was 
good, because the interest was accessory to the 
principal money ; auJ the allegation uf Ibe pay- 
ment of tbc interest was merely a statement of 
evidence, which mightor midit not take the case 
out of the 3t:itutc; andiemtiff, that the allegation 
of payment of interest was introduced prema- 
turely, and need not be noticed in tlie plea. 
Hullia V, Palmer, 55. 

21. In aauinusil fur money paid to the defen- 
dant's use, the defendant pleaded non-aisumpsit, 
and a spcciul plea, which stated that the plaititifTi 
hud been employed and retained ns hisurance 
brokers, to elicct insurancca on certain giKtds; 
but that l\uiy effected two policies of assurance, 
which, by reason of the carelesaiiesa, negligence, 
and want of skill of the plaintiffi, were woi^ed in 
such a manner as not to be adapted lo the insur- 
ance upon the said goods, and thereby the de- 
fendants were wholly uninsured; and that the 
money in the declaration mentioned was the 
amount of the premiums paid on the said policies. 
Semble, that this plea was not bad on special de- 
murrer, as amoimting (o the general issue. 
Whether thisdefence could be set up under non- 
assninpsit, guare. Cole v. Le Stiuef', 75. 

22. In trespass, the defendant justified the 
trespasses, by claiming a right uf way as having 
been used, of right, and without interruption, for 
forty years, by the occupiers of his farm; and the 
replication traversed the plea generally : — Hr!d, 
that, under this plea, tlie plaintiff was entitled to 
show that ibe way had been used by his per- 
mission, and that he had received small pay- 
ments as an acknowledgment ; and that 2& 3 
Will. 4, c. 71, B. 5, which requires that any 

the simple fact of enjoyment should be specially 
pleaded, was not applicable to the case. Btmky 
V. Clark, 100. 

23. In (rover by the assignees of a bankrupt 
to recover a policy of iDSunmee, the defendant 
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pleaded a custom for innmuice broker* U> hare 
a generd lien upon policin of insurance in their 
possession for their general balance ; that mutual 
dealings and accounts existed between the bank- 
rupt and the defendant; and that at the time of 
the conversion the bankrupt was indebted to the 
defendant in 70Ql. Replication— that the 300f. 
was the price of the goads sold to the bankrupt 
upon twelve months' credit; and that a bill of 
exchange was drawn and accepted in payment, 
which bill was not due at the time of the con- 
version. Held, first, that by taking the security 
the lian was gone : secondly, that the defendant 
could not rest his defence up<m the statute relat- 
ing to mutual credits, (6 G. 4, c. 16, s. 50,) 
wilhout specially pleading the facts; thirdly, 
that if the plea of mutual credits were set up, 
then it could not succeed, because it did not ap- 
pear that the balance was due at the time of tie 
bankruptcy. Htvtison v. GutkiU, 51- 

III. Aider bt Tebdict. 

24. In uii/eb((afusuuuinpt(f,it appeared on 
the record after verdict, that the promise was al- 
leged to be made at a time Bfl?r the writ issued : — 
HrLI, upun motion in arrest of judgment, that 
tbc date of the promise was immaterial, and that 
it must be presumed that a cause of acboQ which 
accrued before llie issuing of tlie writ was proved 
at the trial. Arnold v. Arnold, 1B9. 

35. In aaampsU for money lent, the defendant 
pleaded that the plaintiff accepted a bottomry 
bond in satisfaction and discharge of (he debt; 
it was proved that a bund was given, but only ai 
an additional security for the money lent, and 
alWr verdic't for the plaintiff the Court refused to 
graut a new trial. tVriloit v. Fonler, 59. 



See AuBiTatTioN, 1, 3. Costs, 10. Eject- 

llENT, 1. HaBCIsCoRPUS, t. llJTEBPLSlDlR, 1. 

New Tki*l, 1, 2, 3. Se«uestiiatio»i, 1,3. 

I. pKOCECDiNGS TO Appearance: 

1. Where a judge at cbamben had or- 
dered a distringas to issue upon an affidavit, 
which sbewed but two calls and one appoiut- 
mentto serve the summons, the Court refused to 
set it aside, afler it was executed, the defendant 
not having sworn that he did not receive notice 
of llie appointment. A writ of distringas, not 
indorsed with the amount of the debt and costs, 
is irregular. Gait v. Winkn, 265. 

2. An order was made at chambers, requiring 
the plaintiff or his agent (who attended the 
summons,) to give further particulars of de- 
mand ; the order not being complied with, a 
rule niii was obtained, calling on the plaintifi 
attorney to give further particulars of demand. 
Upon shewing cause, AtiJ. that service of the 
nde on the plainliff wu insuffieicQi. StqAem 
V. JJidemood, 200. 
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3. If the affidavit of the due taking of bail be 
8Wom before the defendant's attorney, it is irre- 
gular. Sherwood* t Bail, 200. 

4. A copy of a writ of capias was served, 
without the requisite indorsement of the amount 
of the debt ; and, after a bail-bond was given, 
a summons was taken out to set aside the bail- 
bond for irregularity, and a judge made an order 
accordingly. Held, that the summons ought to 
have been to set aside the copy of the capias and 
•ubsequent proceedings ; and the iudge s order 
was, consequently, discharged. Yeatct v. Chap- 
man, 263. 

II. Declaration and Subsequent Pro- 

CEEDINOS: 

5. A defendant is not entitled to a par- 
ticular of detnand, on a count on a bill of ex- 
change. Brvoket v. Fariar, 264. 

6. In an action against an attorney for negli- 
gence, the Court refused to order the plaintiff to 
give a particular of his demand. Stunnard v. 
UaUhorne, 247. 

7. A rule to plead entered before notice of 
the declaration has been served upon the defen- 
dant, is irregular. Bennett v. Smtth, 245. 

8. Before the time for pleading expired, a 
judge's order for four days time to plead was 
made by consent Ihld, that the time was to be 
reckoned from the date of the order, on an affi- 
davit being made that such an interpretation 
was understood between the parties when the 
order was made. J^ne v. Parsont, 277. 

9. An order was made at chambers, requiring 
the plaintiff or his agent (who attended the 
■ummons,) to give further particulars of de- 
mand; the order not being complied with, a 
rule nisi was obtained, calling on the plaintiff's 
attomev to give further particulars of demand. 
Upon shewing cause : Held, that service of the 
nue on the plaintiff was insufficient. Strphtns 
▼. VndervDoitd, 200. 

10. In an action for the infringement of a pa- 
tent, the plaintiff will not be compelled to pro- 
duce a specimen of the patent articles, to en- 
able the defendant to prepare his defence to the 
action. CrojU v. Peach, 110. 

III. Proceedings after Verdict: 

1 1. On a writ of false judgment from an 
inferior court, a rule was made absolute to enter 
up judgment for the plaintiff, and to issue exe- 
cution for the sum recovered, with costs to be 
taxed by the prothonotary. The plaintiff taxed 
his costs on the back of the rule, and issued 
execution: — Held, that the proceeding was irre- 
gular, as no judgment was signed. Pinch v. 
Brook, 99. 

12. Rule Q5 H. T. 2 W. 4, directs " that no 
motion in arrest uf judgment, or for judgment 
yiofi obstante veredicto, shall be allowed afler the 



expiration of four days from die time of trial, if 
there are so many days in term, nor in any case 
after the expiration of the term, provided the 
jury process be returnable in the same term :— 
Semble, that tliis rule does not apply to causes 
tried out of terra. Weston v. Foster, 63. 

1 3. Before this rule of Court, in causes tried 
out of term, the practice in the Common Pleas 
was to move in arrest of judgment within the 
first four days of the following term ; and, there- 
fore, a rule to arrest the judgment was dis- 
charged, where it had been obtained more than 
four days after the commencement of the term 
following the trial. Id. 

14. In debt, in a county court, the defendant 
pleaded a tender as to part of the demand, and 
nil debet to the residue. The jury found for the 
defendant on the latter plea ; as to the tender 
they found certain facts, but were ignorant whe- 
ther they amounted to a tender or not. The 
court below gave judgment for the defendant on 
this plea also, but it was subsequently reversed 
on a writ of false judgment, on the e;round that 
the facts found did not shew a legal tender : — 
Hi Id, that the plaintiff was entitled to have judg- 
ment entered up in his favour on the issue re- 
lating to the tender, although the verdict in the 
court below was not in tne alternative, and 
although the usual nominal damages were not 
given by the jury. Fitich v. Brook, 97. 

IV. Generally: 

15. When a defendant in custody on 

final process gives a cognovit, the rule Hil. T. 2 

W. 4, No. 72, which requires the presence of the 

debtor's attorney, is not applicable. Smith v. 

Jacobs, 114. 

16. A consent given by the plaintiff's attor- 
ney, that a judge's order shall be made to enter 
satisfaction on the judgment roll for the da- 
mages and costs in a suit, does not dispense 
with a warrant of attorney from the plaintiff. 
Woodv, Hurd, 115. 

17. Upon default to try, after a peremptory 
undertakmg has been given, it is no excuse to 
show the absence of a material and necessary 
witness. Perqueres v. Bell, 1 97. 

18. Upon an application for a commission to 
examine a witness who is out of the jurisdiction 
of 'the Court, under 1 W. 4, c. 22, it is not ne- 
cessary to shew the nature of the attempts which 
have been made to obtain his attendance ; and 
a commission will be issued in an action for 
crim, con, as in other cases. Norton v. Lord 
Melbourne, 114. 

19. When an application is made against a 
tenant, under 1 Geo. 4, c. 87, the original deed c»r 
agreement under which the tenements are held 
must be produced, properly stamped. Doe d, 
Caulfield V. Roe, 279. 

20. A motion to enter up judgment on a 
warrant of attorney, was gnnted, vmere the de- 
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fcndant was sworn to be alive seven dajn before 
the day the motion was made. Drain v. Thomp- 
son, 111. 

21. The warrant of attorney in a recovery 
cannot be amended, even to the extent of trans- 
posing the names of the vouchee. Lamont, 
Vouchee, 264. 



PRISONER. 

See Habeas Corpus, 1. Practice, 14. 

1. A debtor in execution for more than 
twelve months, for less than 20/. damages given 
in an action for crim, am, is entitled to his dis- 
charge under 48 G. 3, c. 123. Goodjellow v. 
Robins, 129. 



2. A prisoner was remanded at the suit of the 
plaintiif, under the compulsory clauses of the 
Lord's Act, 32 Geo. 2, c. 28, for not delivering 
a schedule of his effects. In the following term, 
and sixty days having elapsed, a rule was ob- 
tained to bring up the prisoner to give the sche- 
dule; and, at the same time, a rule niti was 
CTanted on behalf of the prisoner, to discharge 
nim in the action, under tlie 48 Geo. 3, c. 123, 
as having been a twelvemonth in execution. 
The Court ordered the prisoner to comply with 
the rule to give a schedule ; but on his refusal 
to do so, it was held, that he was entitled to his 
discharge under the 48 Geo. 3, c. 123. Davis 
v. Curtis, 252. 

PUBLIC COMPANIES. 
See Action, 2. 



REPLEVIN. 
See Pleading, 19. 

RULES OF COURT, 

Reg. Mich. T. As to Return of Rules upon Shcriffi. 
Reg. Mich. T. As to the Custody of Documents. 

Rules upon which decisions are reported. 

Hil. T. 2 Wm. 4, 11. (Distringas.) 
Gale V. Winkes, 265. 

. 65. (Arrest of Judgment.) 



Weston V. Foster, 63. 
72. (Cognovit) 



Smith V. Jacob, 114. 

— 93. (Attorney's Lien.) 



Doe d. Swinston v. Sinclair, 111. 



Mich. T. 3 Wm. 4, V. (Distringas.) 
Gale V. Winkes, 265. 

Mich. T. 3 Wm. 4, V. (Dbtringas.) 
Yeates v. Chapman, 262. 

Hil. T. 4 Wm. 4. (Pleading.) 
Weston V. Foster, 59. 

Cole V. Le Souef, 75. 
Knight V. Woore, 129. 

SEQUESTRATION. 

1. By the 57 Geo. 3, c. 99, s. 26, a mo- 
nition from the bishop, requiring an incumbent 
to reside in his benefice, is directed to be served 
in a particular manner ; and by a subsequent 
section it is directed, that in all cases where 
proceedings are directed by monition, &c., such 
monition being ** duly served," shall be returned 
into the registry of the bishop's court : — Held, 
that no explantion being given of the meaning 
of the woras « duly served," the mode of service 
pointed out in the case of a monition to reside, 
was applicable to the service of a monition is- 
sued in pursuance of the statute, for the purpose 
of levying the salary of a curate by sequestration. 
Green v. Cobden, 6. 

2. The statute directed the service of a mo- 
nition to be by delivery to the incumbent, or by 
leaving it at his then usual or last place of abode, 
or if not then to be found, with the officiating 
minister or one of the churchwardens, and also 
by delivering a copy thereof at the house of resi- 
dence belonging to the benefice. The incum- 
bent was l^t m the parish in 1831, when he 
resided in the vicarage-house; his subsequent 
residence was unknown, but his daughter re- 
mained in the parish, and the officiating minister 
being himself the sequestrator, it was held, that 
the delivery of a copy of the monition at the 
vicarage-house was a sufficient service within 
the meaning of the statute. Id* 

SET OFF. 
See Costs, 1. 

SEWERS, COMPANY OF. 
See Action, 2. 

SHERIFF. 

1. Under the 61st section of 6 W. 4, 
c 76, the sheriff of Oxford is not reauired to 
execute, in Oxford, writs which issue from the 
superior courts. Granger v. J^aimton, 196. 
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STAMP. 

Sec Practice, 18. 

1. Where a mortgagor covenanted ex- 
pressly to obtain a renewal of the lease of the 
premises mortgaged, and to assign it to the 
mortgagee : — Htldj that the mortgage deed did 
not require a 25/. stamp. Doe d. Jarman v. 
Larder, 186. 

STATUTES, 

Up&n which decitiont are reported, 

13 Eliz. c. 10. (Ecclesiastical Leases.) 

Vivian v. Biomberg, 255. 

14 Eliz. ell. (lb.) 

Vivian T. Biomberg, 255. 

18Eli2. 0.11. (lb.) 

Vivian v. Biomberg, 255. 

43 Elis. c. 6. (Costs.) 

Wilson V. Lainton, 249. 

21 Jac. 1, c. 3. (Patents.) 

Cornish v. Keene, 281. 

11 &12 W. 3, c.r. (Pirates.) 

Dobree v. Napier, 89. 

16 Car. 2, c. 7, s. 3. (Gaming.) 

Brogden y. Marriott, 136. 

22 & 23 Car. 2, c. 9. (Costs.) 

Wilson V. Lainson^ 249. 
Dunnage r. Kemble, 
20 Car. 2, c. 3, s. 4. (Frauds.) 

Laythorpe ▼. Bryant, 25. 

9 Anne, c. 14. (Horse Racing.) 

Brogden v. Marriott, 136. 
2 Geo. 2, c. 23, s. 7. (Taxation of Costs.) 

Weymouth v. Knipe, 280. 

7 Geo. 2, c. 8. (Stock Jobbing.) 
WeUs V. Porter, 78. 

Oakley v. i{i^^» 42. 

12 Geo. 2, c. 13. (Agency Bills.) 

ITfyfiioifM V. Knipe, 280. 
32 Geo. 2, c. 28. (Lord's Act.) 
Dam ▼. Cur/u, 252. 



48 Geo. 3, c. 123. (Prisoner.) 

GoodfeUow v. Robins, 129. 

Dai;if V. Curtis, 252. 

55 Geo. 3, c. 184. (Stamjis.) 

J)oc d. Jarman v. Lander, 186. 

57 Geo. 3, c. 99, a. 26. (Sequestration.) 
Green y. Cobden, 6. 

59 Geo. 3, c. 49. (Foreign Enlistment.) 
Dobree v. Napier, 84. 

1 Geo. 4, c. 87. (Landlord and Tenant) 
Doe d. Caulfield v. Roe, 279. 

6 Geo. 4, c. 16, s. 50. (Bankrupt) 

Hewison v. Guthrie, 71. 

7 Geo. 4, c. 57, s. 50. (Insolvent) 

Goldsmid v. I^toif, 142. 

9 Geo. 4, c. 14, s. 1 . (Limitations.) 
Hyde v. Johnson, 94. 
jBfo//if ▼. Palmer, 55. 



c. 22. (Election Petitions.) 

Ransom y. Dundas, 155, 1812. 

1 Wm. 4, c. 22. (Interrogatories.) 

Norton y. Lore/ Melbourne, 114. 

1 & 2 Wm. 4, c. 58. (Interpleader.) 

Harrison v. Payne, 107. 

2 Wm 4, c. 39, s. 2. (Distringas.) 

Gale V. n*ii?*e#, ^65, 



4. (Irregularity.) 



Featef y. Chapman, 262. 

2 & 3 Wm. 4, c. 71. (Way.) 

Beasley y. Clarke, 100. 

_ (Right of Common.) 

Jones y. Prire, 127. 

3 & 4 Wm. 4, c. 27, s. 42. (Limitations.) 

Paget V. Foley, 32. 

. ■ c. 42, s. 3. (Limitations.) 

Paget y. Foley, 32. 
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3 & 4 Wm. 4, c. 43, B. 31. (Execaton' Coati.) 
Prole T. Wiggins, 204. 

■■ 8, 33. (Costs on Nol. Pros.) 

WiUiamt v. Sharwood, 248. 

— 8. 39. (Arbitration.) 



Clarke v. Stocken, 1. 
c. 98. (Bank of England.) 



Batik of England v. Anderson, 294. 

3 & 4 Wm. 4, c. 74. (Acknowledgments.) 
Exports Grove, 246. 
Re SchoUfield, 236. 

5 & 6 Wm. 4, c. 83. (Patents.) 

Crofts Y.Peach, 110. 

6 Wm. 4, c. 76. (Corporation— Sheriffs.) 

Granger v. ToMiton, 196. 

STOCK-JOBBING. 
See Contract, 1,2. 

TRESPASS. 

See Action, 2. Pleading, 15, 16. 22. 

1. In trespass for taking a steam- vessel, 
the defendant pleaded that he was an admiral in 
the Portuguese navy, and that he took the vessel 
as a lawful prize, which was condemned by the 
Supreme Tribimal of Marine, at Lisbon, and 
became forfeited to the Queen of Portugal. In 
other pleas the trespass was justified under the 
authority of the Queen of Portugal, jure belli. 
Replication, that the defendant, bemg a natural 
born subject of his majesty, in contravention of 
Stat. 59 G. 3, c. 69, (the Foreign Enlistment 
Act,) accepted the commission of admiral, with- 
out the leave and license of the King of Eng- 
land: — Heldt that the pleas were a conclusive 
bar to the action, and that the replication af- 
forded no answer to the pleas. JJobree v. Na- 
pier, 84. 



2. In another plea, the defendant |^ 
Uiat the plaintiff had, without the leave 
license of his majesty the King of Eng 
equipped the steam-vessel for the service 
foreign prince, contrary to the said statute 
G. 3, c. 69, whereby the said vessel was 
feited to his said majesty : — Held, that this 
was insufficient, because it shewed no auth( 
in the defendant to seize the vetseL Id. 



TROVER. 
See Bills op Exchange, 1. 

VARIANCE. 
See Plbadivg, 2. 

VENDOR AND VENDEE* 
See Estoppel, 1. 

VERDICT. 
See New Tkial, 1, 2, 3. 

WAGER. 
See CoMxaACT, 4. 

WAGES. 
See Pleading, 5. 

WARRANTY. 
See Contract, 3. 

WARRANT OF ATTORNEY. 
See Practice, 19, 20. 

WAY. 
See Pleading, 16. 22. 



END OF VOL. II. 



VOL, H. 



..T. 



LONDON: DATIDtON, PRI^TKR, 
f|KRI.K*a PLAcH, CARRY HTRItRT. 



1 






<v 






1 






•« 



- _ . r- f ' * ■ . 



